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PREFATORY NOTE 


It is the purpose of this official publication to make available to the 
public, in an orderly and accessible form, decisions issued under regu- 
latory laws administered in the Department of Agriculture. 

The decisions published herein may be described generally as deci- 
sions which are made in proceedings of a quasi-judicial (as contrasted 
with quasi-legislative) character, and which, under the applicable 
statutes, can be made by the Secretary of Agriculture, or an officer 
authorized by law to act in his stead, only after notice and hearing 
or opportunity for hearing have been given. These decisions do not 
include rules and regulations of general applicability which are re- 
quired to be published in the Federal Register. For reasons of policy, 
the identities of the parties are not reported in decisions issued under 
one statute which expressly authorizes, but does not require the pub- 
lication of the facts and circumstances of a violation, unless the Sec- 
retary in his decision has specifically ordered or directed such pub- 
lication. 

The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1987 (7 U.S.C. 1940 ed. 601 e¢ seqg.), the Packers 
and Stockyards Act, 1921 (7 U.S.C. 1940 ed. 181 et seg.), and the 
Perishable Agricultural Commodities Act, 1930 (7 U.S.C. 1940 ed. 
499a et seq.) 

The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions”. They may be 
cited by giving the volume and page, for illustration, thus: 1 A.D. 
472. It is unnecessary to cite the docket or decision number. 

Current court decisions involving the regulatory laws administered 
by the Department will be published herein. 

An Index-Digest of the decisions reported will be found at end of 
each issue, and the cumulative yearly Index-Digest will be found at 
the end of No. 12 (December) issue of the Agriculture Decisions. 

Copies of monthly issues beginning with January of 1942 and an- 
nual bound volumes of the decisions will be available through the 
Superintendent of Documents, U. S. Government Printing Office, 
Washington, D. C. 
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AGRICULTURE DECISIONS 


(A. D. 1137) 
In re T. S. Compton & Company. P&S Doc. No. 1669. Decided January 3, 1946. 


Cease and Desist—Customers’ Funds—Misapplication of Filed Tariff— 
Overcharging Customers—Reports to Customers—Books and Records— 
Suspension of Registration 


Respondent, a registered market agency, is ordered to deposit customers’ funds 
in a separate bank account and withdraw them only for authorized pur- 
poses, to charge only such commissions as are prescribed in his filed tariff, 
to report fully and correctly to his customers, and to keep records reflecting 
all transactions in his business, but as alleged overcharging of customers 
appeared to be unintentional and did not deceive or defraud, as two other 
registrants at the same stockyard were not suspended, and as the examiner 
recommended only a cease and desist order, suspension of registration is 
not ordered. 


Principal and Agent—Market Agency as Agent for Shipper— 
Agent’s Duty to Report Fully 


Market agency selling livestock on commission acts as agent for shipper, and 
it is such agent’s duty to report fully to the principal. 


Messrs. William J. Foster and John B. Poindexter for Production and Market- 
ing Administration. Mr. Richard Rives, of Montgomery, Alabama, for 
respondent. Mr. Todd Smith, Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 

This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 et seq.), instituted by a complaint 
filed on October 24, 1944, by the Office of Distribution, which has 
now been succeeded as complainant by the Production and Market- 
ing Administration. It was alleged that T. S. Compton, operating 
as T. S. Compton & Company, the respondent, a livestock commis- 
sion merchant at the Union Stock Yards, Montgomery, Alabama, 
had used his customers’ funds, overcharged his customers, failed to 
report fully to them, sold consigned livestock to a dealer and resold 
it at a profit for the dealer on the same day, and kept inadequate 
records. Respondent filed an answer on November 21, 1944, deny- 
ing use of customers’ funds, admitting and explaining other allega- 
tions, and requesting a hearing if the explanations were not sufficient. 
On December 20 a hearing was set for January 9, 1945, in Mont- 
gomery, and an Associate Solicitor assigned Todd Smith of the 
Montgomery office, Office of the Solicitor, to act as examiner. 

After two continuances by Examiner Smith, the hearing was held 
before him in Montgomery on February 9, 1945. William J. Foster 
of the Montgomery office, Office of the Solicitor, appeared for com- 
plainant, and Richard T. Rives of Montgomery appeared for re- 
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spondent. Through two witnesses complainant presented and ex- 
plained exhibits showing what respondent’s records showed concern- 
ing the transactions involved. Respondent’s attorney called two 
witnesses, Jack Rose and T. S. Compton. The evidence is not here 
summarized, as many of the facts are not now disputed, and where 
comment is necessary it appears below in the Conclusions. 

After the hearing respondent filed no suggested order. Neither 
did Mr. Foster, but John B. Poindexter of the Washington office, 
Office of the Solicitor, obtained an extension of time from Examiner 
Smith and filed a suggested order for complainant on April 2, 1945. 
In it complainant recommended a cease and desist order and sus- 
pension of respondent’s registration for 60 days. Examiner Smith 
tiled his report on June 27, 1945, recommending a cease and desist 
order only, because the violations were not willful and it appeared 
that respondent would comply in the future. He stated that use of 
customers’ funds was the most serious violation shown. Through 
Mr. Poindexter, complainant excepted, alleging that the facts war- 
ranted suspension for 60 days. Respondent did. not except, but 
reserved “the right to demand an oral argument thereon” if com- 
plainant filed any exception. A copy of complainant’s exception 
was mailed to respondent’s attorney, but nothing further has been 
filed. The record was submitted to this office, where this decision 


has been prepared. 


FINDINGS OF FACT 

1. Respondent is T. S. Compton, an individual who at all times 
material herein was registered under the act and doing business as 
T. S. Compton & Company, a market agency and dealer at the 
Union Stock Yards, Montgomery, Alabama, a stockyard posted as 
subject to the act (9 CFR 204.1). 

2. On May 31, 1944, there was a deficit of $1,705.35 in re- 
spondent’s shippers’ proceeds account. (Complainant suggested and 
the examiner proposed a finding that this deficit was $579.15, but 
the exhibits and testimony show it as here found.) 

3. During the first five months of 1944, checks issued by re- 
spondent to pay consignors for proceeds received from the sale of 
their livestock were returned unpaid by the bank because of insuf- 
ficient funds. These checks were paid when later presented for 
payment. 

4. On January 28, February 2, February 4, and February 9, 
1944, respondent purchased hogs on commission for Rhodes & 
Mount, Opp, Alabama. Each lot purchased contained over 40 hogs. 
Respondent’s tariff then on file with the Secretary of Agriculture 
specified a commission of 10 cents per head for hogs purchased in 
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lots of 40 or more, but respondent charged commissions of 25 cents 
per head for the lots purchased on the first three days and approxi- 
mately 20 cents per head for that purchased on the fourth day. 

5. Of the hogs purchased on February 2, 1944, mentioned in 
Finding 4, respondent reported to his customer that 19 of the hogs 
had cost $54, and collected that amount from the customer, but such 
hogs had cost only $45, above which respondent collected a profit of $9. 

6. Of the hogs purchased on February 4, 1944, mentioned in 
Finding 4, respondent reported to his customer that 21 of the hogs 
had cost $186.80, and collected that amount, but such hogs had cost 
only $125.40, above which respondent collected a profit of $11.40. 

7. Of the hogs purchased on February 9, 1944, mentioned in 
Finding 4, respondent reported to his customer that 25 of the hogs 
had cost $152.40, and collected that amount, but such hogs had cost 
only $146.05, above which respondent collected a profit of $6.35. 

8. On four occasions in January and February, 1944, in report- 
ing to consignors for whom he had sold hogs and cattle on com- 
mission, respondent failed to show the names of purchasers on 
accounts of sale. 

9. On five occasions in January, February, and March, 1944, in 
reporting to consignors for whom he had sold cattle on commission, 
respondent failed to show on accounts of sale that he had sold the 
cattle to himself, reporting the purchaser as “Rose #2” in four 
instances and as “Bolling” in the other. 

10. Respondent’s records show that on March 30, 1944, he sold 
27 cattle on commission for W. G. Henderson to Jack Rose for 
$1,721.03 and on the same day resold the cattle for Rose at a profit 
to Rose of $104.86, respondent not charging Rose a commission. 
Rose is a registered dealer at the stockyard. 

11. Respondent’s records show that on March 30, 1944, he sold 
40 cattle on commission for J. E. and C. M. Barber to Jack Rose 
for $1,663.65 and on the same day resold the cattle for Rose at a 
profit to Rose of $76.95, respondent not charging Rose a commission. 

12. Respondent’s records do not correctly show the nature and 
details of all transactions in his business. Among other things, 
the records of balances and inventory carried over from month to 
month and of the bank account and checks issued are incorrect, and 
the records do not distinguish between transactions occurring at 
and away from the stockyard. 


CONCLUSIONS 


Funds collected by a market agency for livestock sold for shippers 
belong to the shippers. Use by the market agency of such funds for 
any purpose other than distribution to or for the shippers constitutes 
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an unreasonable and unfair practice in violation of sections 307 and 
312 of the act. United States v. Donahue, 59 F.(2d) 1019 (C.C.A. 8, 
1932); In re Wootten Commission Company, 4 A.D. 98 (1945). 
Findings 2 and 3 show that funds received for shippers must have 
been used for some unauthorized purpose. This authorizes a cease 
and desist order under section 310 of the act and section 201.42 of 
the regulations (9 CFR, Cum. Supp., Part 201, as amended by 10 
F.R. 1471, 11638), and suspension of respondent’s registration under 
7 U.S.C. 204. 

In charging commissions exceeding those prescribed in his filed 
tariff, as in Finding 4, respondent violated section 306(f) of the act. 
In his answer and testimony, he explained the overcharges as the 
result of an oral agreement with the customer that he was to be paid 
for his services and expenses in getting the hogs into the yards. 
He said that the excessive amounts charged as commissions should 
have been properly charged as expenses, and that the customer was 
not harmed nor deceived. Even if this is so, respondent should be 
ordered to charge only such commissions as are prescribed in his 
tariff. Also, reporting the charges incorrectly constituted failure to 
report properly to the customer. 

Concerning charging the customer more than the hogs had cost, 
as in Findings 5, 6, and 7, respondent simply referred to his earlier 
statements about the commissions. Because of the arrangement of 
the allegations in the complaint, where other violations and different 
transactions were alleged after the excessive commissions but before 
these overcharges in the same transactions, it is not entirely clear 
that the apparently secret profits taken are claimed to be only pay- 
ments for expenses which really should have been charged as ex- 
penses. However, complainant and the examiner must have accepted 
that as a satisfactory explanation, as neither the suggested nor the 
proposed conclusions and orders mentioned secret profits. These 
overcharges would appear to be .intentional misrepresentations of 
what respondent had paid for livestock purchased as agent for an 
absent principal, which resulted in cheating and defrauding the 
customer of actual cash. Such, of course, would constitute viola- 
tions of common honesty as well as of the statute, and would war- 
rant serious disciplinary action. However, as neither complainant 
nor the examiner seem to regard them as serious, we shall assume 
that they were unintentional and did not actually deceive or defraud 
the customer, and in this connection we shall only order respondent 
to report correctly to his customers. 

A market agency selling livestock on commission acts as agent 
for the shipper, and it is such agent’s duty to report fully to the 
principal. As a part of this report, section 201.43 of the regula- 





T. S. COMPTON & COMPANY 5 A.D. 5 


tions requires the market agency to show “the name of the pur- 
chaser” on the account of sale, which Findings 8 and 9 show re- 
spondent did not do. Section 201.59 of the regulations is even more 
specific when the agent sells the livestock to himself. “Rose #2” 
and “Bolling” are not “the full, true, and correct name” of re- 
spondent which the regulation requires in the sales in Finding 9. 
Respondent should be ordered to comply with these requirements. 
We should state here that, although complainant did not allege nor 
mention it, the evidence shows that respondent used initials instead 
of the name of the purchaser on some accounts of sale. This is not 
permissible under the regulations recommended by complainant and 
issued by the Secretary. Respondent should show the purchaser’s 
name, not merely initials. 

The sales shown in Findings 10 and 11 might indicate that re- 
spondent failed to get the best available prices for the original con- 
signors. Considering the failure to charge Rose a commission, and 
the fact that respondent used the name of Rose for some of his own 
purchases, it might even appear that he had some arrangement with 
Rose contrary to the interests of his consignors. However, in view 
of the uncontradicted testimony of respondent and Rose concern- 
ing these transactions, we find nothing wrong with them, but such 
parts of respondent’s records as are in evidence do not adequately 
reflect them. 

Section 401 of the act requires a market agency to keep records 
fully and correctly showing all transactions in his business. Finding 
12 and parts of the foregoing discussion demonstrate that respondent 
has not complied with this, and he should be ordered to do so. 

Complainant alleged one other tariff misapplication and two other 
overcharges by respondent, but the evidence is not clear enough to 
support findings on these, and we made none. 

We have decided two other proceedings instituted in October 1944 
by complainant against market agencies at Montgomery. /n re 
Livestock Producers Association, 4 A.D. 167 (1945), and Jn re 
Tatum-Embry-Huddleston Company, 4 A.D. 292 (1945). Neither 
of these involved misuse of customers’ funds, but one did involve 
charging customers more than had been paid out for them, which 
was unexplained. In both proceedings, complainant stipulated for 
a cease and desist order, which we took as a recommendation for 
such an order, and we issued cease and desist orders, not suspending 
either registration. The examiner in this proceeding, who had the 
benefit of seeing respondent at the hearing, expressed the feeling 
that his violations had been unintentional and that a cease and desist 
order would be sufficient. Under these circumstances, we see no 
necessity for suspending his registration, but he should remember 
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that great care is required of one who acts and handles funds for 
absent principals, and that if he chooses to engage in a regulated 
business, he must obey the regulations. 


ORDER 

Respondent shall deposit the gross proceeds received from the sale 
of livestock on commission in a separate bank account designated 
as “Shippers’ Proceeds Account” or some similar identification, and 
shall not withdraw funds therefrom for any purposes except those 
for which shippers’ proceeds may be properly used. 

‘Respondent shall keep such records as will fully and correctly 
show all transactions in his business. 

Respondent shall cease and desist from: 

1. Using funds received for customers for any unauthorized 
purpose ; 

2. Making any charges for his services as a market agency or 
dealer other than those prescribed in his tariff then on file with the 
Secretary of Agriculture; 

3. Incorrectly reporting, on accounts of sale, to customers for 
whom he has sold livestock on commission; and 

4. Failing to show the true names of purchasers on accounts of 
sale rendered to persons for whom he has sold livestock on com- 
mission, 

Copies hereof shall be served on the parties. Except as to service, 
this order shall become effective on the tenth day after this date. 
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In re C. P. Potanp, doing business as the VALLEY BROKERAGE COMPANY, PRICE 
& CoMPANY, and VALLEY SHEEP COMPANY. P&S Doc, No. 1695. Decided 
January 3, 1946. 


Cease and Desist—Customers’ Funds—Reports to Customers—Books 
and Records—Suspension of Registration 


Respondent, a market agency, is ordered to deposit customers’ funds in a 
separate bank account and withdraw them only for authorized purposes, 
and to keep records clearly showing the handling of the funds in accord- 
ance with this order and the regulations under the Act, but in view of re- 
spondent’s willingness to restore his accounts to acceptable condition, and 
since respondent’s registration has been amended so as to provide full 
authority for all his present operations, suspension does not appear to be 
necessary, and a cease and desist order consented to by respondent and 
recommended by complainant should be issued. 


Mr. Joseph E. Kaplan for complainant. Mr. John C. Kappel, Jr., of St. Louis, 
Missouri, for respondent. Mr. John HE. Donahue, Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 e¢ seg.), instituted by 
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complaint filed March 3, 1945, by the Office of Marketing Services, 
whose functions are now exercised by the Production and Marketing 
Administration, Department of Agriculture, complainant, against 
C. P. Poland, doing business as the Valley Brokerage Company and 
Price & Company, respondent. In the original Order of Inquiry 
and Notice of Hearing complainant contends that respondent at 
divers times during the year 1944 engaged in unfair and deceptive 
practices in connection with the operation of the Valley Brokerage 
Company by depositing customers’ remittances in his personal bank 
account and by using shippers’ proceeds for his own personal use 
and for the use of Price & Company, a market agency engaged in 
the business of dealing in livestock at the Mississippi Valley Stock- 
yards. The complaint further states that such practices caused the 
working capital of the brokerage company and Price & Company 
to be depleted to the extent of $43,828.44 on September 30, 1944, 
thereby endangering the prompt accounting to shippers for transac- 
tions handled. Respondent filed an answer on March 31, 1945, 
denying the allegations contained in the complaint and explaining 
that the brokerage company had the protection of respondent’s 
bond with corporate surety, that the deficit in the brokerage com- 
pany account was the result of an embezzlement by a former em- 
ployee, and that partial reimbursement had been made to the broker- 
age account by respondent. The answer also stated that the re- 
spondent’s general assets greatly exceeded any existing liabilities in 
the brokerage or dealer account as the Mississippi Valley Stockyards 
is also owned and operated by respondent. 

On June 11, 1945, complainant filed an amendment to the original 
complaint charging that respondent was also registered and did busi- 
ness as the Valley Sheep Company and that on various dates be- 
tween December 31, 1943, and December 5, 1944, in connection with 
the sale or handling of sheep and calves, derived a profit on animals 
purchased for the account of customers and levied a commission 
charge on the same transactions, that he handled calves without 
being registered to do so, and that he assessed commissions in con- 
nection with the sale of his own animals. The practices enumerated 
in the complaint are alleged to be in violation of sections 203 and 
312(a) of the act. 

On July 2, 1945, respondent filed an answer to the amended com- 
plaint admitting “without prejudice” all the acts alleged to be vio- 
lative of the act in the amended Order of Inquiry. In this answer 
respondent claimed that a carload of calves was handled as a “non- 
recurring item and without the knowledge that the cattle and calves 
were not included in the tariff”, that one E. H. Mattingly sold calves 
and sheep as stated in the Order of Inquiry without knowledge that 
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such transaction was not permitted by the regulations until advised 
by the local office of Marketing Services in December 1944, and since 
the date of the alleged violation no commissions have been charged 
on the sales of any of the respondent’s livestock. The answer claims 
that all necessary steps have been taken to prevent the recurrence 
of any of the alleged violations and that the records are being 
properly kept as required by law and that “said acts as admitted 
were unintentional and ... a result of an honest mistake and mis- 
construction of the regulations.” 

The matter was assigned for oral hearing on September 21, 1945. 
A-prehearing conference was held September 19, 1945, and, on Sep- 
tember 20, 1945, respondent filed a statement wherein he admitted 
the facts necessary to the jurisdiction of the Secretary of Agricul- 
ture and agreed that an order to cease and desist from further 
violations of sections 303 and 312(a) of the act, and sections 201.40 
and 201.41 of 9 C.F.R. might be entered against him. The examiner 
filed a report proposing a cease and desist order stating that com- 
plainant’s attorney also recommended such a disposal of the matter. 
No exceptions to the report have been filed and we see no reason for 
not adopting the report. 


FINDINGS OF FACT 


1. Respondent, an individual, registered under the act on August 
25, 1941, as Valley Brokerage Company to render clearing services 
to commission firms at Mississippi Valley Stockyards, St. Louis, 
Missouri. On January 16, 1941, respondent registered under the 
act to do business under the name and style of Price & Company, 
as a market agency to engage in the business of buying livestock 
on a commission basis and dealer at the Mississippi Valley Stock- 


yards. 

2. During the year 1944, respondent in connection with his 
operation of Valley Brokerage Company deposited or caused cus- 
tomers’ remittances to be deposited in his personal bank account. 

3. At various times during the year 1944, respondent, in his 
brokerage company, used shippers’ proceeds to his own personal use 
and to the benefit and use of his market agency and dealer opera- 
tions and thereby caused the current liabilities of Valley Brokerage 
Company to exceed its current assets on September 30, 1944, by the 
sum of $3,314.59. 

4. On September 30, 1944, the current liabilities of respondent’s 
combined brokerage and dealer operations exceeded the current assets 
of these two operations by the sum of $43,828.44. 

5. On April 26, 1941, respondent was registered under the act 
as a market agency, doing business as Valley Sheep Company, to 
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buy sheep and goats on a commission basis and as a dealer to buy 
and sell the same species of livestock for his own account. 

6. On June 5, 1944, respondent’s registration was amended to 
include the handling of cattle as a market agency and as a dealer. 

7. On February 7, 1945, respondent’s registration was amended 
to include the handling, loading and shipping supervision of sheep, 
goats and cattle. 

8. On or about December 31, 1943, respondent placed with the 
firm of Roberts Bros. & Rose, Omaha, Nebraska, an order to pur- 
chase 992 head of sheep for William Heim, Vandalia, Missouri. The 
purchase order was duly filled by Roberts Bros. & Rose from one of 
its consignments, and the firm caused the sheep to be shipped to Mr. 
Heim at Vandalia, Missouri, on a through billing. Roberts Bros. & 
Rose issued an account of purchase and mailed the same to the re- 
spondent who thereupon issued a statement billing Mr. Heim for 
the sheep at an increase in price over the actual cost thereof, plus a 
buying commission of $45. 

9.. On or about January 20, 1944, respondent sold 25 calves and 
519 sheep to Cudahy Packing Company and on the statement billing 
the buyer assessed a buying commission of $36.25. As of the date 
of the transaction respondent was not registered to handle calves on 
a commission or dealer basis and was not authorized to assess charges 
for services rendered in handling calves nor to assess commissions 
in connection with the sale of his own sheep. 

10. On or about January 26, 1944, respondent sold 45 calves and 
138 sheep to Dan D. Duffy, Jr., and on the statement billing the 
buyer assessed a buying commission of $21.25. As of the date of 
the transaction respondent was not registered to handle calves on 
a commission or dealer basis and was not authorized to assess charges 
for services rendered in handling calves nor to assess commissions 
in connection with the sale of his own sheep. 

11. On or about February 17, 1944, respondent sold 176 sheep 
and 60 calves to the Cudahy Packing Company and on the state- 
ment billing the buyer assessed a buying comipission of $30. As of 
the date of the transaction, respondent was not registered to handle 
calves on a commission or dealer basis and was not authorized to 
assess charges for services rendered in handling calves nor to assess 
commissions in connection with the sale of his own sheep. 

12. On January 7, 13, 14, 17 and 19, February 14 and 23 and 
March 2, 10 and 17, 1944, respondent sold calves and sheep to the 
Cudahy Packing Company and in billing the purchaser assessed 
buying commissions. As of the dates of the transactions, respondent 
was not registered to handle calves on a commission or dealer basis 
and was not authorized to assess charges for services rendered in 





5 A.D. 10 PACKERS AND STOCKYARDS ACT, 1921 


handling calves nor to assess commissions in connection with the 
sale of his own sheep. 


13. On or about March 31, 1944, respondent sold 135 sheep to 
Stewart & Noel, Mexico, Missouri, and in billing the purchaser 
assessed a commission charge of $13.50. Respondent was not author- 
ized to assess commissions in connection with the sale of his own 
sheep. 

14. On April 26, May 16 and 26, June 7, 8, 16, 27 and 28, July 3, 
14, September 20 and 22, November 13 and 22, and December 5, 1944, 
respondent sold sheep to various purchasers and in billing the pur- 
chasers assessed buying commissions. Respondent was not author- 
ized to assess buying commissions in connection with the sale of his 
own sheep. 


CONCLUSIONS 

Funds collected by a market agency for livestock sold to shippers 
belong to shippers. By engaging in the practice of depositing cus- 
tomers’ remittances in his personal bank account and thereby ‘min- 
gling trust funds with his own, respondent was violating the obli- 
gation imposed upon him as an agent and a market agency. This 
action constituted an abuse of his fiduciary capacity and violated 
sections 307 and 312 of the act. Jn re Wootten Commission Com- 
pany, 4 A.D. 98 (1945). The fact that respondent’s fixed assets are 
high as compared to his fixed and current liabilities does not ameli- 
orate the respondent’s offense. The act and the regulations pro- 
mulgated pursuant thereto are aimed at having shippers’ proceeds 
kept intact so that prompt and full accounting can be made. If 
shippers of livestock should be forced to prove their just claims 
against the estates of insolvents or decedents delay and expense would 
be involved. Nor does the fact that respondent has a corporate surety 
on his bond for the faithful performance of his trust lessen the of- 
fense. By being forced to sue on the respondent’s bond, similar dif- 
ficulties would be involved. 


In view of respondent’s admissions and his consent to the entry 
of a cease and desist order, it is not necessary to discuss in detail 
all the explanations set out in his answers and reviewed at the pre- 
hearing conference. Respondent’s action in deriving a profit on 
livestock purchased for a customer and at the same time charging 
a commission on the transaction was contrary to fair dealing and 
constituted a direct violation of the act and regulations. /n re varr, 
Downs Commission Conipany, 3 A.D. 746 (1944). 

Respondent in addition to violating sections 307 and 312 of the 
act also violated section 201.43 of the regulations which requires 
that a full disclosure of all transactions shall be made by market 
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agencies. Respondent’s action in handling animals without being 
registered to do so was in contravention of section 303 of the act. 

In view of respondent’s willingness to restore his accounts to 
acceptable condition and in view of the fact that respondent’s regis- 
tration has been amended so as to provide full authority for all his 
present operations, suspension does not appear to be necessary. A 
cease and desist order as recommended by complainant should be 
issued, together with an order directing respondent to establish a 
shippers’ proceeds account in accordance with section 201.42 of the 
regulations (9 CFR, Cum. Supp., Part 201, as amended by 10 F.R. 
1471, 11638). 

ORDER 

Respondent shall cease and desist from: 

1. Depositing customers’ remittances in his personal bank ac- 
count; 

2. Using shippers’ and commission firms’ proceeds for his own 
personal use and benefit; 

3. Making any use or disposition of funds in his’ possession or 
control as will endanger or impair the prompt accounting to persons 
having an interest in such funds; 

4, Engaging in any operations either as a dealer or market 
agency for which he has not registered in accordance with the pro- 
visions of the act; 

5. Selling livestock at a markup of the purchase price and in 
addition assessing and collecting a commission charge from the 
buyer on the same transactions; and 

6. Rendering accounts of purchase which fail to explain the 
nature and character of respondent’s interest in the transaction. 

Respondent shall deposit the gross proceeds received from the 
sale of livestock on commission in a separate bank account desig- 
nated as “Shippers’ Proceeds Account” or some similar identifi- 
‘ation, from which account disbursements shall be made only 
for the purposes for which shippers’ proceeds may be used, and 
respondent shall keep records clearly showing the handling of the 
funds in accordance with this order and the regulations under the act. 

Copies hereof shall be served on respondent and on complainant. 
Except as to service, this order shall become effective on the fifteenth 
day after this date. 
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In re NEW JERSEY Coop ComMPANy, Inc., et al. P&S Doc. Nos. 553, 554, and 5dD. 
Decided January 15, 1946. , 


Rates and Charges—Coop Rental Charge—Supplemental Order 


From an examination of the respondents’ petitions requesting that the tempo- 

rary rates prescribed in the order of August 10 be made permanent, and 
the financial data submitted therewith, together with letters submitted by 
live poultry commission merchants and dealers, it appears that a tem- 
porary rate for coop rental of 75 cents per coop would be reasonable pend- 
ing the holding of a hearing and the fixing of a permanent reasonable rate. 
This order shall not become effective unless respondents agree to submit 
monthly a report showing their income and expenses and the number of 
copps rented during the period the 75 cent rate is in effect. 





Mr. John 8S. Griffin for Production and Marketing Administration. Mr. Louis 
Deitel, of Hoboken, New Jersey, for respondents. 




























Decision by Thomas J, Flavin, Judicial Officer. 





SUPPLEMENTAL RATE ORDER 

This is a rate proceeding under the Packers and Stockyards Act, 
1921 (7 U.S.C. 1940 ed., 181 et seg.) involving charges made by the 
respondents, New Jersey Coop Company, Inc., New York Live Poul- 
try Trucking Company, Inc., and New York Coop Company, Inc. 
for services in connection with the handling of live poultry in the 
New York City area. Respondents’ rates were prescribed in an 
order, dated July 1, 1937, which was subsequently modified and 
became effective on July 22, 1939. 

By order dated August 10, 1945, the rates prescribed in the above 
order were increased for a temporary period ending December 31, 
1945. By order dated December 29, 1945, the temporary rates pre- 
scribed in the order of August 10, 1945, were continued in effect to 
and including January 15, 1946. 

On December 3, 1945, respondents filed a petition requesting that 
the temporary rates prescribed in the order of August 10 be made 
permanent. There was filed with this petition supporting data rela- 
tive to the financial condition of respondents covering the period 
from June 1 to November 22, 1945. Additional information was 
furnished by the respondents in response to a request of the Live- 
stock Branch, Production and Marketing Administration. A further 
supplemental petition was filed on January 4, 1946, supporting the 
petition of December 3 and submitting therewith additional figures 
and supporting data. 


The order of August 10, 1945, permitting an increase in the coop 
rental charge from 65 to 85 cents per coop was made because of 
losses sustained by these respondents due to the decrease in the vol- 
ume of poultry handled in the designated area as a result of demands 
of the Government for poultry for the Armed Forces. The condi- 
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tions making necessary the order of August 10, 1945, with respect 
to volume of poultry handled, no longer exist. Moreover, the finan- 
cial data submitted with respondents’ petition does not support a 
coop rental charge as high as 85 cents, particularly if based upon 
the allowance found reasonable in the order of July 1, 1937 for 
officers’ salaries and expenses. 

In the order of July 1, 1937, the reasonable allowance for officers’ 
salaries and expenses was determined to be $20,000 per year. Re- 
spondents now contend that such an allowance is no longer reason- 
able in view of their expanded operations and in view of changes 
in economic conditions which have taken place since 1937. It ap- 
pears that no permanent increased charge for coop rental should be 
made until such time as a hearing is held and evidence submitted 
as to the reasonableness of the allowance provided in the order of 
July 1, 1937 for officers’ salaries and other expenses. Pending such 
a hearing and the determination of a permanent rate, it is evident 
from the financial data submitted by the respondents in connection 
with their petitions filed December 3, 1945 and January 4, 1946, 
that some relief from the rates prescribed in the order of July 1, 
1937, as modified on August 13, 1937, is necessary. 

In reply to the respondents’ petitions, the Livestock Branch of 
the Production and Marketing Administration recommends that the 
temporary rate of 85 cents prescribed in the order of August 10, 
1945, be superseded by a rate of 70 cents per coop until such time 
as a hearing can be held and permanent rates prescribed. In mak- 
ing this recommendation the Production and Marketing Administra- 
tion has given no consideration to an increased allowance for officers’ 
salaries and expenses, probable wage increases, or the increased cost 
of materials. 

From an examination of the petitions of the respondents, filed 
December 3, 1945 and January 4, 1946, and the financial data sub- 
mitted therewith, together with letters submitted by live poultry 
commission merchants and dealers, it appears that a temporary rate 
for coop rental of 75 cents per coop would be reasonable pending 
the holding of a hearing, and the fixing of permanent reasonable 
rates. 

It is therefore ordered that subject to the provisions set out below 
respondents shall publish and file within 20 days from the date of 
this order, in accordance with the act and the regulations thereunder, 
such amendments to their tariffs now on file as will provide a coop 
rental charge of 75 cents per coop. These tariffs shall be effective 
until such time as a hearing is held and permanent rates are pre- 
scribed for coop rentals, as before indicated, but in no event shall 
these rates remain in effect after December 31, 1946, unless further 
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ordered. Due to the time element involved, the statutory require- 
ment of 10 days’ notice before a tariff change may become effective 
is waived, and respondents may make their amendments effective 
when filed and published. 

This order shall not become effective unless respondents file with 
such tariff amendments their agreement to submit monthly, during 
the period the 75 cents rate is in effect, a report showing their income 
and expenses and the number of coops rented. 

Copies hereof shall be served on the parties and except as to 
service this order shall become effective when respondents file the 
amendments to their tariffs and the agreement mentioned in the pre- 
ceding paragraph. Unless amendments to tariffs and the agreement 
are filed providing for a coop rental charge of 75 cents per coop 
on or before January 16, 1946, the order of July 1, 1937, as modi- 
fied on August 13, 1937, shall become effective. If, however, such 
amended tariffs and agreements are filed within 20 days of the date 
of this order, the rates prescribed in the order of July 1, 1937, as 
modified August 13, 1937, shall be effective only for the intervening 
period between the expiration of the order of December 29 and the 
filing of the amended tariffs and agreement. .If such tariffs and 
agreement are not filed within 20 days of the date of this order, 


then the rates prescribed in the order of July 1, 1937, as modified 
on August 13, 1937, shall remain unchanged. 


(A. D. 1140) 


In re A. B. SmirH and A. M. WARREN doing business as A. D. SmirH, WARREN 
AND CoMPANY. P&S Doc. No. 1704. Decided January 17, 1946. 


Cease and Desist—Violation of Act 


Respondents, a market agency, are ordered to cease and desist from purchasing 
of livestock on order for various country buyers and collecting for them 
on the basis of higher prices in addition to buying commissions, selling 
livestock consigned to them for sale on commission, to themselves, using 
fictitious names for accounts carried in their records, and failing to show 
the names of persons from whom cattle were purchased. 


John J. Murray for Production and Marketing Administration. Mr. 
Harry E. Tincher, of Louisville, Kentucky, for respondent. Mr. T. Vincent 


Griffith, Examiner. 
Decision by Thomas J. Flavin, Judicial Officer. 


CONSENT CEASE AND DESIST ORDER 
This is a disciplinary proceeding under the Packers and Stockyards 


Act, 1921, as amended (7 U.S.C. 1940 ed. 181 e¢ seg.), hereinafter 
referred to as the Act, instituted by a complaint filed on August 8, 
1945 by the Oflice of Marketing Services, now Production and Mar- 
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keting Administration, the complainant. The respondents are part- 
ners who have registered as a market agency and dealer to engage 
in the business of buying and selling livestock on a commission basis 
and for their own account at the Bourbon Stock Yards, Louisville, 
Kentucky. It was charged in the complaint that on 15 occasions 
during January, February, March, May, June, July, September and 
November, 1944, respondents purchased livestock on order for vari- 
ous country buyers and collected from them on the basis of higher 
prices in addition to buying commissions; that they failed to report 
fully to customers; and that they kept incorrect records. T. Vincent 
Griffith, Office of the Solicitor, was assigned as examiner by an 
Associate Solicitor on August 23, 1945. 

On September 20, 1945, through their attorney, Harry E. Tincher 
of Louisville, respondents filed an answer admitting substantially 
all of the allegations of the complaint. The respondents claimed 
their actions were according to the custom of the market and done 
with the knowledge of some of their customers. They stated that 
the use of the fictitious names was to enable them to keep better 
records and that the violations were brought on largely through 
misunderstanding of the act and ignorance of its provisions, or 
through a long custom prevailing at the Bourbon Stock Yards and 
that they had ceased all such violations amd were endeavoring to 
conform to the act. Respondents’ attorney stated that it would seem 
that a cease and desist order would be a sufficient punishment. 

On November 9, 1945, complainants’ attorney, John J. Murray, 
of the Office of the Solicitor, recommended to the examiner that the 
proceeding be disposed of by a consent cease and desist order. There- 
after the examiner prepared this order which is being issued as 
prepared. 

FINDINGS OF FACT 

1. Respondents are partners and at all times material herein they 
were registered under the act as a market agency and dealer at the 
Bourbon Stock Yards, Louisville, Kentucky, a stockyard posted as 
subject to the act (9 CFR 204.1). 

2. On fifteen occasions during January, February, March, May, 
June, July, September and November, 1944, respondents purchased 
livestock on order for various country buyers and collected from 
them on the basis of higher prices in addition to buying commissions. 

3. On two dates in June and October, 1944, respondents took 
into their own account certain cattle which had been consigned to 
them for sale on a commission basis and on the same dates resold 
the said cattle at higher prices and failed to remit the additional 
prices to their customers. 








5 A.D. 16 





PACKERS AND STOCKYARDS ACT, 1921 


4, On nine occasions in June, July, August and September, 1944, 
respondents took to their own account 69 head of cattle consigned 
to them for sale on a commission basis by Burnett Carter Company 
and one head of cattle consigned to them for sale on a commission 
basis by F, R. Carden and in accounting to these consignors showed 
the buyer to be “L. Durbin” or “Durbin”. 

5. On five occasions during May, June, July, September and 
November, 1944, respondents purchased cattle on a commission basis 
for certain feeders and in accounting to the said feeders, failed 
to show the names of the persons from whom the cattle were pur- 
chased. 

CONCLUSIONS 

Respondents’ purchases of livestock on order for various country 
buyers and collecting for them on the basis of higher prices in addi- 
tion to buying commissions constitute an unfair, unreasonable and 
discriminatory practice in violation of sections 307 and 312 of the act. 

In selling livestock on commission, a market agency acts as the 

agent of the shipper or consignor. The commission paid by the 
consignor entitles him to the undivided loyalty of the agent in 
making the sale at the highest possible price. This loyalty is divided 
if the agent acts also for the purchaser, whose interest is to pay the 
lowest possible price. Jn re Barton, 3 A.D. 754, 759 (1944). Ac- 
cordingly to protect the consignor who does not receive the undi- 
vided loyalty he pays for, the regulations under the act (9 CFR, 
Cum. Supp., Part 201, as amended by 10 F.R. 1471) prescribe, in 
section 201.59, what a market agency must do if it sells consigned 
livestock to itself. This includes an offer in the open market, etc., 
and remission to the consignor if any profit is made on resale on 
the same day in one lot. Finding 3 shows that the respondent failed 
so to do. 


In using fictitious names for an account, as shown in Finding 4, 
respondents violated section 401 of the act, which requires them to 
keep full and correct records. 


Failure to show the names of the persons from whom cattle were 
purchased as in Finding 5 violated section 201.44 of the regulations. 

These violations authorize a cease and desist order and suspension 
of respondents’ registration, but as complainant has recommended 
only the cease and desist order which respondents’ attorney indicates 
would be acceptable to the respondents, suspension is not necessary 
here. In view of respondents’ admissions, and of complainant’s 
recommendation, it is not necessary here to discuss the explanations 
in respondents’ answer or the allegations in the complaint which 
were not wholly admitted. 


JAMES T. CROSBY & SONS 


ORDER 

Respondent shall cease and desist from: 

1. Purchasing of livestock on order for various country buy- 
ers and collecting for them on the basis of higher prices in addition 
to buying commissions. 

2. Selling livestock, which has been consigned to them for sale 
on commission, to themselves without complying with the applicable 
regulations then in force, which regulations now include an offer 
on the open market and remittance to the consignor of any profit 
made on resale of the livestock in one lot on the same day. 

3. Using fictitious names for accounts carried in their records. 

4. Failing to show the names of the persons from whom cattle 
were purchased when accounting to feeders for whom they purchase 
cattle on a commission basis. 

Copies hereof shall be served on the parties. Except as to service, 
this order shall become effective on the tenth day after this date. 


(A. D. 1141) 


In re JaMes T. Crospy & Sons. P&S Doc. No. 1468. Decided January 25, 1946. 


Modification of Suspension of Registration 


In the light of the court’s suggestion, and in view of the considerations pointed 
out by the court, it is concluded that the period of suspension of re- 
spondent’s registration shall be reduced from one year to thirty days. 


Decision by Thomas J. Flavin, Judicial Officer. 


ORDER 

On July 28, 1943 (2 A.D. 228), respondent was ordered to cease 
and desist from certain violations of the act and respondent’s regis- 
tration as a market agency at the St. Paul Union Stockyards, South 
St. Paul, Minnesota, was suspended for a year. Respondent ap- 
pealed to a statutory three-judge court which issued its opinion on 
December 27, 1945. 

While upholding the orders entered, the court had this to say 
about the suspension for one year: 


“As heretofore indicated, the question whether or not the disciplinary 
action taken by the Secretary in these cases is unduly severe is not a 
question with which this court properly can concern itself. However, it 
may not be amiss to point out that the practices which form the basis for 
the suspension apparently have been corrected and abated since the orders 
under review were entered. Some three years have elapsed since the pro- 
ceedings were instituted and two years have elapsed since the orders of 
suspension were entered. During that period, petitioners have remained 
in business and presumably have conformed with the law and the regula- 
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tions. Some of the practices herein condemned had undoubtedly been 
followed by other market agencies in this particular market, as well as by 
these petitioners, and the gravity of such violations was not in all instances 
brought home to those operating on the market, until the institution of 
these proceedings. It is fair to assume that the publicity attendant upon 
the orders of the Secretary have had a salutary effect on the entire situa- 
tion at this particular market. A suspension for any substantial period 
of time is probably tantamount to an order which permanently closes the 
market agency’s business. It is a serious thing to deprive any man of 
his means of earning a livelihood. In light of these circumstances, we 
take the liberty of suggesting that it may be appropriate for the Secretary 
to consider whether it is necessary in the public interest that the remedy 
prescribed by the orders should now be enforced.” 


Because of the court’s suggestion, further examination has been 
made of this matter. In view of the considerations pointed out by 
the court, it is concluded that some modification should be made in 
the period for which suspension of respondent’s registration has 
been ordered. While it is believed that the public interest does not 
now require suspension for the period of one year, some disciplinary 
action beyond a cease and desist order is indicated. It is concluded, 
then, that the period of suspension should be reduced from one year 
to thirty days. 

ORDER 

The period of suspension provided in the order in this proceeding 

entered on July 28, 1943, is hereby reduced from one year to thirty 


days. 


(A. D. 1142) 
In re Mipwest FARMERS, INc. P&S Doc. No. 1478. Decided January 25, 1946. 


Modification of Suspension of Registration 
Same as 5 A.D. 17, ante. 
Decision by Thomas J. Flavin, Judicial Officer. 
ORDER 

On July 28, 1943 (2 A.D. 268), respondent was ordered to cease 
and desist from certain violations of the act and respondent’s regis- 
tration as a market agency at the St. Paul Union Stockyards, South 
St. Paul, Minnesota, was suspended for a year. Respondent appealed 
to a statutory three-judge court which issued its opinion on Decem- 
ber 27, 1945. 

While upholding the orders entered, the court had this to say 
about the suspension for one year: 
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“As heretofore indicated, the question whether or not the disciplinary 
action taken by the Secretary in these cases is unduly severe is not a 
question with which this court properly can concern itself. However, it 
may not be amiss to point out that the practices which form the basis for 
the suspension apparently have been corrected and abated since the orders 
under review were entered. Some three years have elapsed since the 
proceedings were instituted and two years have elapsed since the orders 
of suspension were entered. During that period, petitioners have remained 
in business and presumably have conformed with the law and the regula- 
tions. Some of the practices herein condemned had undoubtedly been 
followed by other market agencies in this particular market, as well as by 
these petitioners, and the gravity of such violations was not in all in- 
stances brought home to those operating on the market, until the institu- 
tion of these proceedings. It is fair to assume that the publicity attendant 
upon the orders of the Secretary have had a salutary effect on the entire 
situation at this particular market. A suspension for any substantial 
period of time is probably tantamount to an order which permanently 
closes the market agency’s business. It is a serious thing to deprive 
any man of his means of earning a livelihood. In light of these cir- 
cumstances, we take the liberty of suggesting that it may be appropriate 
for the Secretary to consider whether it is necessary in the pubilc interest 
that the remedy prescribed by the orders should now be enforced.” 


















Because of the court’s suggestion, further examination has been 
made of this matter. In view of the considerations pointed out by 
the court, it is concluded that some modification should be made in 
the period for which suspension of respondent’s registration has been 
ordered. While it is believed that the public interest does not now 
require suspension for the period of one year, some disciplinary 
action beyond a cease and desist order is indicated. It is concluded, 
then, that the period of suspension should be reduced from one year 
to thirty days. 










ORDER 
The period of suspension provided in the order in this proceeding 
entered on July 28, 1943, is hereby reduced from one year to thirty 
days. 









(A. D. 1143) 


In re St. JOSEPH Stock YARDS CoMPANy. P&S Doc. No. 298. Decided January 
28, 1946. 


Rates and Charges—Provisions of Prior Order Continued 











Pursuant to the request of respondent and the recommendation of the Produc- 
tion and Marketing Administration, the provisions of the order of July 31, 
1945, are continued in effect until March 15, 1946, including a suspension 
of the basic rate orders issued in 1934, 1936, and 1938. 






Mr. John B. Poindexter for Production and Marketing Administration. Messrs. 
Tocker, Todd, Donoho, Dillon & Sellers for respondent. Mr. John J. Curry, 
Examiner. 
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Decision by Thomas J.. Flavin, Judicial Officer. 
SUPPLEMENTAL CONSENT ORDER 

On July 31, 1945, the Acting Secretary of Agriculture entered 
an order (4 A.D. 569) further suspending the provisions of rate 
orders issued in 1934, 1936, and 1938, as provided in the order of 
June 24, 1942, by restoring the rates effective at respondent’s stock- 
yard on December 27, 1944. By petitions filed on December 29, 1945, 
and January 22, 1946, the respondent has requested certain increases 
in its rates and charges from those prescribed in the order of July 
31, 1945. The Livestock Branch has filed an answer to such peti- 
tions suggesting that pending an analysis of the data attached to 
the petition filed by respondent on January 22, 1946, together with 
the information contained in the reports filed by respondent pursu- 
ant to the stipulation of April 13, 1942, as modified, the provisions 
of the order dated July 21, 1945, be continued in effect until March 
15, 1946. 

Accordingly, the provisions of the order of July 31, 1945, are con- 
tinued in effect until March 15, 1946, including a suspension of the 
basic rate orders issued in 1934, 1936, and 1938. 

Copies hereof shall be served upon the respondent by registered 
mail or in person, and upon the Production and Marketing Ad- 
ministration. 


(A. D. 1144) 
H. E. SHANK Fruir Co. v. DyrHoop AND LANSAW. PACA Doc. No. 4527. 
Decided January 17, 1946. 
Failure to Pay Balance of Purchase Price 


Respondent’s failure to pay the total amount of the purchase price agreed upon 
in the contract of sale entitles the complainant to an award of reparation 
for the unpaid balance of the purchase price of one carload of apples. 


Partnership—Liability of Former Partner 


Where partnership is dissolved, a partner who has withdrawn is not liable in 
transaction occurring after the dissolution. 


H. E. Shank Fruit Co., of Joplin, Missouri, complainant, pro se. Dyrhood and 
Lansaw, of Joplin, Missouri, respondent, pro se. Mr. Benjamin H. Davis, 
Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 
In this proceeding under the Perishable Agricultural Commodities 
Act, 19830 (7 U.S.C. 1940 ed. 499a et seqg.), the complainant seeks 
reparation from the respondent in the amount of $193.25, the al- 
leged unpaid balance of the purchase price of one carload of apples. 
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The complaint and a report of investigation, made by the Fruit 
and Vegetable Branch, Production and Marketing Administration, 
were served on the respondent by registered mail October 11, 1945. 
Since no answer has been filed within the time permitted, the facts 
alleged in the complaint, except as shown otherwise by records of 
the Department of Agriculture, are deemed to be admitted in ac- 
cordance with section 47.8(c) of the rules of practice (10 F.R. 2209 
et seq.). 

FINDINGS OF FACT 

1. Complainant is a partnership composed of H. E. Shank and 
Frank Campbell, doing business as H. E. Shank Fruit Co., whose 
address is 1211 Main Street, Joplin, Missouri. 

2. Respondent firm, a partnership composed of Roy Lansaw and 
Martin Dyrhood, was dissolved on or about August 25, 1944. 

3. The transaction from which the complaint in the present pro- 
ceeding arises was between the complainant and Roy Lansaw, doing 
business as an individual. 

4. On October 26, 1944, the complainant sold to the respondent 
Lansaw in the course of interstate commerce 645 bushels of unclas- 
sified apples at an agreed purchase price of $1.85 per bushel, or a 
total of $1,193.25, f.o.b. Joplin, Missouri. 


5. Respondent Lansaw inspected, accepted, and disposed of the 


645 bushels of apples and thereafter remitted to the complainant 
$1,000, leaving a balance of $193.25 of the agreed purchase price 
unpaid. i 

6. An informal complaint was filed December 1, 1944, which is 
within nine months after the cause of action accrued. 


CONCLUSIONS 

The records of the Department of Agriculture, of which official 
notice is taken, show that the respondent Dyrhood gave notice to 
the Department that he had withdrawn from his former partner- 
ship with respondent Lansaw on August 25, 1944, which date is 
prior to the transaction involved in this proceeding. Evidence con- 
tained in the investigation report further indicates that the transac- 
tion was between complainant and respondent Lansaw, acting as an 
individual. It is proper that the complaint be dismissed in respect 
to respondent Dyrhood. 

Failure of respondent Lansaw to pay the total amount of the pur- 
chase price agreed upon in the contract of sale constitutes a viola- 
tion of section 2 of the Perishable Agricultural Commodities Act 
and entitles the complainant to an award of reparation. The facts 
should be published. 





5 A.D. 22 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 


ORDER 

The complaint insofar as directed to Martin Dyrhood is hereby 
dismissed. 

Within 30 days from the date of this order respondent, Roy Lan- 
saw shall pay the complainant, as reparation, $193.25, with interest 
thereon at 5 percent per annum from October 26, 1944, until paid. 

The facts as set forth herein shall be published. 

Copies hereof shall be served upon the parties by registered mail 
or in person, and, except as to the date of payment of reparation 
and as to service on the parties, this order shall become effective 
20 days after its date. 


(A. D. 1145) 


PACA Doc. No. 4535.* Decided January 22, 1946. 
Licenses—Revocation of License—Consent Order 


Consent order issued revoking respondent’s license for the admitted failure 
of respondent truly and correctly to account and make full payment 
promptly to shippers in a number of transactions. 


Bankruptcy—Revocation of License 


Filing of a petition in bankruptcy does not operate to prevent the revocation 
of a license in a subsequent proceeding where the cause for revocation 
accrued prior to the filing of such petition. 


Herbert Evans, of Anniston, Alabama, for respondent. Mr. Benjamin 
H. Davis, of Washington, D. C., for the Government. Mr. F. W. Woodley, 
Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 

This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930 (7 U.S.C. 499a e¢ seq.), instituted by 
a complaint filed by the Production and Marketing Administration 
on December 6, 1945. It is alleged that respondent has repeatedly 
and flagrantly violated the act in failing truly and correctly to ac- 
count for carloads of perishable agricultural commodities purchased 
and received by respondent. 

A copy of the complaint was served upon respondent on Janu- 
ary 3, 1946. Thereafter respondent was notified of the provisions of 
section 47.26(b) of the rules of practice which allow the respondent 
to consent to the issuance of an order. On January 21, 1946, re- 
spondent filed a consent dated January 18, 1946, which was signed 
by * * * as president. Respondent therein admitted the truth of 
the allegations contained in the complaint and consented to the 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 





PACA DOC. No. 4535 5 A.D. 23 


issuance of an order by the Secretary, without further proceedings, 
revoking the license issued to respondent under the act. 


FINDINGS OF FACT 


1. Respondent is a corporation engaged in the business of buy- 
ing in interstate commerce carloads of perishable commodities as a 
wholesale dealer at * * *, 

2. An application for license under the provisions of the act, 
dated October 25, 1944, contained statements that respondent’s busi- 
ness was incorporated under the laws of the State of * * * on Oc- 
tober 25, 1944, and that the officers were * * *, President; * * *, 
Secretary-Treasurer; and * * *, Vice-President. 

3. License number 93571, dated February 2, 1945, was issued to 
respondent under the provisions of the act and this license is next 
subject to renewal on February 2, 1946. 

4. On or about November 30, 1944, respondent ordered by tele- 
phone two carloads of citrus fruit from * * *, trading as * * *; 


that, in compliance with respondent’s request, one shipment was 
made in interstate commerce on December 6, 1944, and another, in 
car ACL 17145, on December 14, 1944, both under open billing, as 
requested by respondent; that on or about January 27, 1945, re- 
spondent gave * * * a cashier’s check for the first shipment and a 


personal check in the amount of $1,603 for car ACL 17145, request- 
ing that the personal check be held until February 20; and that the 
personal check was deposited in the bank on February 20, but was 
subsequently returned to * * * with the notation that respondent’s 
account had been closed. 

5. Subsequently respondent issued new checks totaling $1,603 
for the shipment in car ACL 17145, payable to * * * or * * *., 
These checks were deposited for payment but were not honored by 
respondent’s bank and were returned to * * *. ‘Thereafter re- 
spondent paid $403 on the shipment but the balance of $1,200 re- 
mains due and unpaid. 

6. On or about July 25, July 28 and August 8, 1945, the * * * 
sold and shipped to the respondent in interstate commerce, potatoes 
loaded in cars PFE 28152, PFE 52471 and ART 90045, respectively, 
at net f.o.b. invoice prices of $1,166, $1,156, and $1,156, respectively. 

7. Respondent accepted the shipments described in Finding No. 6 
and, after a delay of approximately three months, sent the * * * 
one check for $1,166 as full settlement; that the check was accepted 
as part settlement but was returned by the bank to the * * * with 
the notation “not sufficient funds.” Respondent has paid no part 
of the above invoices totaling $3,478, less an allowance of $128.60 
for the potatoes in car ART 90045, or $8,349.40. 
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8. On or about September 16, 1944, and September 22, 1944, 
the * * * sold and shipped to the respondent in interstate com- 
merce a carload of onions, URT 35093, and a carload of potatoes, 
PFE 97584, respectively, at delivered prices of $860.66 and $874.32, 
respectively. 

9. Respondent accepted the shipments described in Finding No. 8, 
without complaint, but failed to pay drafts drawn for the respec- 
tive purchase prices and failed to pay subsequent checks issued in 
payment during February 1945. Subsequently respondent issued 
four checks totaling $1,784.98 payable to the * * *. Three of the 
checks were paid at respondent’s bank but respondent had failed 
to make good one check for $400 which was dishonored together 
with accrued protest fees. 

10. During October 1945, the * * * sold to the respondent in 
interstate commerce pears and apples shipped in car PFE 63224 for 
$3,898 less estimated freight of $634.48, or $3,263.52 net. Respondent 
took delivery of the shipment but failed to pay any part of the pur- 
chase price. 

CONCLUSIONS 

The failure of the respondent truly and correctly to account and 
make full payment promptly to the shippers, as set out in the find- 
ings of fact, constitutes repeated and flagrant violations of section 
2 of the act, justifying a revocation of the license issued to re- 
spondent. 

The docket contains a letter received from the attorney for re- 
spondent calling attention to the fact that respondent was forced 
to file a voluntary petition in bankruptcy on or about November 20, 
1945, in the District Court of the United States for the Eastern 
Division of the Northern District of Alabama. The petition was 
filed subsequent to the failure of respondent to pay for the produce 
purchased. Filing of a petition in bankruptcy does not operate to 
stay a subsequent proceeding the object of which is to revoke a 
license under the act, since it does not involve a provable claim and 
there can be no embarrassment to the administration of the bank- 
ruptcy cause. /n re Wollock, 120 Fed. 516 (N.D. Ill. 1908); H. A. 
Spilman v. [T. Winer Produce U0., Ine., 1 A.D. 75. 


ORDER 
Respondent’s license under the act is revoked effective on the tenth 
day after this date. 


Copies hereof shall be served on the parties. 

















1943 PACA DECISIONS HITHERTO UNREPORTED 
(A. D. 1146) 
PACA Doc. No. 4178.* Decided January 15, 1943. 


Dismissal—Necessity for Dumping Potatoes Not Proved—Evidence— 
Insufficient Proof of Assignment of Cause of Action 


Where complainant’s alleged assignor agreed to purchase but thereafter re- 
jected a shipment of potatoes, paid the freight and other expenses in an 
effort to sell them for respondent, and being unable to sell caused the ship- 
ment to be dumped, his complaint against respondent is dismissed because 
of insufficient proof of assignment to him of the alleged assignor’s cause 
of action, and for lack of convincing proof of necessity for dumping the 
potatoes. 


Mr. 8. B. Rosenzweig, of Chicago, Illinois, for complainant. Respondent, pro se. 
Mr. Raymond L, Dillman, Examiner. 
Decision by Thomas J. Flavin, Assistant to the Secretary of Agri- 
culture. 
PROCEEDINGS 

This proceeding, under the Perishable Agricultural Commodities 
Act, 1930 (7 U.S.C. 1940 ed. 499a et seq.,), is based on the complaint of 
*** of * * *, The complaint was filed with the Agricultural Market- 
ing Administration on April 11, 1942, and within nine months from 
the date that the alleged cause of complaint accrued. It is alleged that 
complainant “succeeded to all of the rights, titles and claims of * * *, 
a corporation, against the respondent”; that complainant agreed to 
purchase, but thereafter rightfully refused to accept, an interstate 
carload shipment of tomatoes; that the respondent, * * *, a corpora- 
tion, of * * *, released complainant from liability on account of his 
rejection and expressly authorized him to handle the shipment at 
* * *: that complainant was unable to sell the tomatoes at any price 
and they were dumped; that the costs of dumping and freight 
charges expended by complainant on behalf of respondent amounted 
to $425.42 and are due and owing complainant. 

Respondent’s answer includes a denial that respondent released 
complainant from payment of the purchase price of the tomatoes, 
but admits wiring him instructions to handle them for respondent’s 
account. Respondent alleges that complainant knew it acted as a 
broker in selling the tomatoes, and that complainant was negligent 
in the handling and dumping of the load. 

During all of the times and dates stated in the complaint, re- 
spondent was licensed in accordance with the requirements of the 
Perishable Agricultural Commodities Act, 1930. 

The complainant has the burden of proof as to each of the mate- 





*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
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rial allegations of the complaint not admitted in the answer. The 
allegation that when the tomatoes arrived at * * *, complainant 
was unable to sell them at any price, is not admitted in the answer, 
and requires proof. 

Complainant wired respondent on November 10, 1941, that Govern- 
ment inspection showed that about 30 percent of the load consisted of 
grade U.S. No. 1 quality, and that an average of 10 percent of the to- 
matoes were affected by decay. According to Federal inspection cer- 
tificate B890518, dated November 15, 1941, decay had increased on 
that date to an average of approximately 45 percent. Such wire 
and certificate of inspection are not regarded as convincing proof 
that complainant was unable to sell the tomatoes at any price, or of 
the necessity for dumping them. When perishable commodities are 
dumped it is usual to produce a certificate issued by the health 
department of the city, or other authority, showing the necessity for 
dumping, and where proof of damages rests on such necessity, lack 
of proof of the necessity for dumping precludes recovery. James 
Earl Woodall vy. George Malouf, P.A.C.A. Docket No. 2442, S. 1580. 

The complaint and exhibits attached thereto indicate that the 
agreement upon which complainant relies was made by * * *, and 
respondent, but there is no proof of the assignment of the alleged 
cause of action to the complainant, or that he otherwise succeeded 
to the rights and causes of action of * * *, 

The usual form of proof of payment of freight charges, unload- 
ing costs, cost of extra ice, and dumping costs, that is, receipted bills 
showing specific amounts, or other reliable evidence of the payment 
of specific amounts, is lacking. 





























CONCLUSIONS 

It is concluded that there is insufficient evidence to support essen- 
tial findings of fact in harmony with the allegations of the com- 
plaint. This lack of proof requires a dismissal of the complaint. 
Such dismissal makes it unnecessary to discuss other questions pre- 
sented, or to make separate findings of fact. 













ORDER 
IT IS ORDERED that the complaint be, and it hereby is, dis- 
missed. 
IT IS FURTHER ORDERED that copies hereof shall be served 
on the parties by registered mail or in person, and that this order 
shall become effective 10 days after its date. 
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(A. D. 1147) 


PACA Doc. No. 4163.* 









Decided January 19, 1943. 





Dismissal—Buyer’s Right to Damages against Seller for Latter’s Failure to 
Deliver Extinguished by Buyer’s Exercise of Dominion over Commodity 
Preventing Diversion Thereof by Respondent 






Where complainant purchased a carload of onions from respondent at a price 
delivered at a designated destination and were warranted to grade U. S. 
No. 1, but, according to the railroad inspector (there being no Federal In- 
spector available at delivery point), were affected by decay averaging 9 
percent, and railroad failed to divert as directed by respondent but held 
the shipment at complainant’s request, it is held that complainant’s exer- 
cise of dominion over the shipment preventing respondent's diversion 

thereof extinguished any right of complainant to recover damages from 

respondent based on the failure to deliver in accordance with contract. 














Mr. Roger O. Baldwin, of Syracuse, New York, for complainant. Respondent, 
pro se. Mr. Raymond L. Dillman, Examiner. 





Decision by Thomas J. Flavin, Assistant to the Secretary of Agqri- 


culture. 







PROCEEDINGS 

The complainant, * * *, a corporation of * * *, by formal com- 
plaint received in the Agricultural Marketing Administration of 
the United States Department of Agriculture, on March 20, 1942, 
seeks an award of reparation under the provisions of the Perishable 
Agricultural Commodities Act (7 U.S.C. 1940 ed. 499a) against 
the respondent, * * *, for damages in the amount of $97.20 alleged 
to have been caused by the failure of the respondent to deliver a 
-arload of onions in accordance with the terms of a contract entered 
into by the parties through a broker. It is claimed that this sum 
is the difference between the agreed purchase price of the onions and 
the cost of a replacement carload purchased after the respondent 
failed to deliver according to the contract. An answer was regu- 
larly filed by the respondent following which an opening statement 
was filed by the complainant. The respondent filed an answering 
statement of facts. 

Since the amount claimed as damages is less than $500, the case 
is disposed of under the shortened procedure as provided by sec- 
tion 6(c) of the act. As provided also by this section, a report of 
investigation was made by the Department and duly served upon 




















the parties. 





FINDINGS OF FACT 
1. The complainant, * * *, is a corporation of * * *; the re- 
spondent, * * *, is a partnership of * * *, composed of * * * and 
* * * and was during the dates mentioned herein duly licensed 












under the act. 
2. On November 17, 1941, a contract was entered into by the par- 


me 









*As explained in Prefatory Note, the identities of the parties are not disclosed. Ed. 
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ties through F. & V. General Distributors, a brokerage firm of * * *, 
providing for the sale, by the respondent, on a delivered basis, of one 
carload of U.S. No. 1 sweet Spanish onions, 3 inches and up, in 
)0-Ib, sacks, at the price of $1.52, per sack. The onions, loaded 
in car initialed and numbered PFE 16523, in the course of inter- 
state commerce, arrived in * * * at 6:00 a.m., November 22 (Satur- 
day), and notice of arrival thereof was given to the complainant 
by the * * * at 7:20 am. As Federal inspection was not available 
at * * * at the time, an inspection was made at 11:00 a.m. by Rail- 
road Perishable Inspection Agency, which showed that the com- 
inodity showed a decay ranging from small spots to nearly complete 
decay, neck rot, average 9 percent decay, ranging from 0 to 20 per- 
cent. The broker, acting for the complainant, immediately reported 
the condition of the onions to the respondent, by wire, and requested 
an allowance of 5214 cents per sack, at the same time stating that 
it would not accept the shipment unless an allowance were made. 
The respondent wired back to the broker at 12:52 p.m.: 
“16523 REQUESTED ALLOWANCE ABSOLUTELY ABSURD WOULD 
REPRESENT BETTER THAN ONE THIRD OF INVOICE. WE NOT 
INTERESTED IN PRIVATE INSPECTIONS OR RAILROAD INSPEC- 
TIONS. IF * * * CAN'T SUPPORT CLAIMED DECAY WITH GOV- 
ERNMENT INSPECTION WILL DIVERT ELSEWHERE ANSWER 
QUICK.” 
The broker replied by wire immediately : 
“NO FEDERAL INSPECTORS HERE SECURED RRPIA PERISHABLE 
AGENCY INSPECTION WHICH WIRED YOU. * * * FRUIT PREFERS 
YOU DIVERT REPLACE WITH SOUND FRUIT OTHERWISE INSIST 
ON ALLOWANCE.” 


To this, the respondent. replied : 


“WE DONT ACCEPT RAILROAD INSPECTIONS REQUESTED AL- 
LOWANCE ABSURD WILL MAKE NO REPLACEMENT DIVERTING 
ELSEWHERE 16523.” 


At 2:00 p.m., the broker wired the respondent : 


“e * * FRUIT WILLING SECURE GOVERNMENT INSPECTOR 
FROM * * * OR * * * AND REQUIRES CAR ONIONS. CAN COM- 
PROMISE .30 REDUCTION.” 


Subsequent wires were exchanged between the broker and the re- 
spondent. In these wires, the complainant insisted upon ‘an allow- 
ance or a replacement car; the respondent refused to comply with 
the demand, and, at the same time, stated that it was diverting the 
onions elsewhere. ‘The respondent at no time released the carload 
of onions either to the railroad company or to the complainant. 
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The respondent notified the railroad to divert the shipment to * * * 
for sale at that point. The railroad company failed to comply 
with instructions and held the car, at the broker’s or the complain- 
ant’s request, for Federal inspection. Federal inspection was ob- 
tained at 4:15 p.m., November 24, 1941, which showed that, as to 
condition, there was an average decay of 15 percent, ranging from 
d to 25 percent. 

3. The complainant, in its wire requesting an allowance of 5214 
cents (later modified to 30 cents), stated that it would not accept 
the shipment unless an allowance was made. At no time did it 
abandon its request for an allowance. Similiarly, the respondent 
at all times emphatically rejected the request for an allowance. The 
complainant, in its request for the. 5244 cents allowance, did not 
inform the respondent in that wire that it intended to secure Fed- 
eral inspection. The respondent was not willing to grant an allow- 
ance on the basis of a railroad inspection and the broker thereupon 
advised that the complainant was willing to secure a Federal in- 
spection. The respondent refused to comply with the demand for 
an allowance and wired that the car was being diverted. 

4, The cause of action herein accrued on or about November 22, 
1941, and a formal complaint was filed on March 20, 1942, which 
was within the nine months allowed under the act for the filing of 
claims for reparation. 


CONCLUSIONS 

The contract entered into by the parties did not provide that the 
commodity was to be inspected by any particular inspection service. 
The complainant availed itself of the only inspection service avail- 
able when the shipment arrived. By so doing it made a prima 
facie showing that the produce did not meet grade requirements. 
The respondent did not overcome that showing and arbitrarily stated 
that it would not be bound by any such inspection. It is clear from 
the facts stated that the complainant had rejected the produce, such 
rejection being based upon the railroad inspection certificate. Pre- 
sumably, it was entitled to recover for any damages suffered arising 
from the shippers’ failure to deliver as contracted. However, the 
complainant willfully caused the shipment to be held over, in vio- 
lation of the respondent’s specific instructions to the railroad com- 
pany to divert the car. By so doing, the complainant exercised 
dominion over the produce, which up to this time it had rejected, 
and by this arbitrary action extinguished any right it may have had 
to recover damages from the respondent for failure to deliver as 
contracted. Accordingly, its claim for reparation should be dis- 


missed. 
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ORDER 
The complaint herein is dismissed, effective 20 days after the date 
of this order. Copies hereof shall be served on the parties by regis- 
tered mail or in person. 


(A. D. 1148) 


PACA Doc. No. 4150.* Decided January 20, 19438. 


Purchase of Oranges “Subject Buyer’s Approval on Arrival’”—Reasons Assigned 
by Buyer for Rejection—Failure to Establish by Preponderance of 
Evidence Commodity Met Special Agreement—Lawful Rejection 


Where complainant sold respondent a carload of oranges “subject buyer’s ap- 
proval on arrival” which respondent rejected because they were “too irregu- 
lar, poor in color, scarred and some decay,” although they graded U. S. 
No. 1 at destination, it is held: (1) complainant failed to establish by 
a preponderance of evidence that the oranges met the special agreement 
quoted, and (2) respondent’s rejection was not arbitrary and without 
reasonable cause in view of respondent’s assigned reasons for the re- 
jection. 


Complainant, pro se. Messrs. Edgert & Edgert, of Cleveland, Ohio, for re- 
spondent. Mr. Christian, Examiner. 
Decision by Thomas J. Flavin, Assistant to the Secretary of Agri- 
culture. 
PROCEEDINGS 

Complainant charges respondent, under the Perishable Agricul- 
tural Commodities Act, 1980 (7 U.S.C. 1940 ed. 499a et seg.), with 
the unlawful rejection of a carload of Red Mule Brand California 
Valencia Oranges previously purchased in interstate commerce. As 
the amount of damages claimed does not exceed $500, the parties 
have submitted the questions involved for a decision in accordance 
with the provisions of the rules of practice (7 CFR 47.37(b); 6 F.R. 
5009). 

The complainant states in effect that on August 15, 1941, com- 
plainant, by broker’s memorandum of sale, sold to respondent one 
carload of 462 boxes of Red Mule Oranges then in transit in inter- 
state commerce at an agreed total price of $1,301.04. A clause in 
the written memorandum made the sale “subject buyer's approval 
on arrival.” 

The complainant tendered the carload of oranges to respondent 
at * * * but the respondent failed, neglected, and refused to accept 
the oranges because it alleged that the complainant’s broker and 
agent * * * who offered to sell them to respondent, had repre- 
sented to it that the oranges on arrival at * * * would be “free 
from any defects whatsoever, good in color and regular in size”. 


*As explained in Prefatory Note, the identities of the parties are not disclosed.— Ed. 
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Inspection disclosed to respondent, it was asserted, that the oranges 
were too irregular, were poor in color and scarred and some were 
decayed. The certificate of Federal inspection made on August 19, 
1941, after arrival, shows that the “stock grades U. S. No. 1”, but 
that the defects average 8 percent consisting principally of scarring 
and 2 percent decay known as blue mold rot. 

After refusal of the oranges by respondent, complainant resold 
them at auction for $872.64, thereby suffering a loss of $428.40. 

FINDINGS OF FACT 

1. * * * is a corporation whose address is * * *, 

2, * * * respondent, is a corporation whose address is * * * and 
is licensed under the Perishable Agricultural Commodities Act, 1930. 

3. On August 15, 1941, respondent purchased from complainant 
a carload of oranges, then being shipped in interstate commerce, at 
the agreed price of $1,301.04. 

4. The memorandum of sale specified that the Red Mule oranges 
were “subject to buyer’s approval on arrival.” 


5. Respondent rejected shipment on arrival in * * * because 
they were “too irregular, poor in color, scarred and some contained 


blue mold decay”, and complainant thereafter resold the oranges 
for the sum of $872.64 and thereby sutfered a loss of $428.40. 

6. Grade defects of 8 percent and 2 percent decay were shown 
in the Federal inspection certificate. 

7. The complaint was filed on December 17, 1941, which was 
within the nine months allowed by the act for filing of a claim for 
reparation. 

CONCLUSION 

In order to decide this case, consideration must be given to the 
meaning of the special agreement contained in the memorandum of 
sale “subject to buyer’s approval on arrival.” The Federal Court 
in a trial de novo of the case of Richman d& Samuels, Inc. v. L. 
Yukon & Sons Produce Company, P.A.C.A. Docket No. 1962 (Sec. 
Dec. 1247), which involved a shipment of honeydew melons, with 
reference to the provision, “subject to buyer’s approval of quality 
on arrival”, stated in an unreported opinion: 

I think this is a case where the court would construe this provision 
to mean that the buyer had the right to exercise his judgment as to 
whether the commodity fulfilled the contract and that therefore this con- 
tract provision with reference to these honeydew melons resolved itself 
into a question of the right of the defendant to exercise his judgment as 
to whether he would or would not accept the shipment. Certainly it is a 


matter dependent on his judgment. Under all these facts and circum- 
stances the judgment must be for the defendant. 





5 A.D. 32 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 


The court further stated: 


This contract does not give defendant the right to refuse the shipment 
arbitrarily. He cannot say: “I do not approve them; therefore, I will 
not take them, whatever the quality.” 


The complainant has failed to establish, by a preponderance of 
evidence, that the carload of oranges tendered to respondent was of 
a quality which met the approval of the respondent in accordance 
with the special agreement contained in the Buyer’s Standard Mem- 
orandum of Sale, which stated that they were to be “subject buyer’s 
approval on arrival”, and that the rejection and refusal to accept 
the shipment of oranges by respondent was without reasonable cause 
and arbitrary because they were “too irregular, poor in color, scarred 
and some decayed.” Riverside Vegetable Association v. Winer & 
Saroof Commission Co., et al., P.A.C.A. Docket No. 1854 (See. 
Dec. 2394). 

An order should, therefore, be entered dismissing the complaint. 

ORDER 

IT IS HEREBY ORDERED that the complaint be, and the 
same is, hereby dismissed, effective 20 days after the date of this 
order. 

IT IS FURTHER ORDERED that copies hereof be served upon 
the parties by registered mail or in person. 


(A. D. 1149) 


PACA Doc. No. 4085.* Decided January 26, 1943. 
Dismissal—Sales—Lack of Sufficient Evidence to Establish—Account of Sales 


Where complainant for himself and on behalf of other growers delivered sev- 
eral carloads of rhubarb to respondents and complainant alleged a sale 
thereof to respondents, whereas respondents contended that they received 
and resold the rhubarb for complainant's account as commission mer- 
chants, it is held that complainant failed to establish a sale of the rhubarb 
to respondents; and since respondents accounted to complainant on the 
basis of net proceeeds received on resales, the complaint is dismissed. 


Mr. Floyd D. Moore, of Portland, Oregon, for complainant. Mr. Albert W. 
Gentner, of Portland, Oregon, for respondent. Mr. C. L. Stewart, Examiner. 


Decision by Thomas J. Flavin, Assistant to the Secretary of Agri- 
culture. 


PROCEEDINGS 
The complainant, * * * of * * *, by formal complaint received in 
the Agricultural Marketing Service, now the Agricultural Market- 
ing Administration, of the United States Department of Agricul- 
ture, on July 30, 1941, seeks an award of reparation under Section 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
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7(a) of the Perishable Agricultural Commodities Act, 1930, as 
amended (7 U.S.C. 1940 ed. 499a), against the respondents * * * 
for damages in the amount of $2,468.67 which are alleged to be due 
as the result of the respondents’ failure to account truly and cor- 
rectly for a number of shipments of rhubarb made in April 1941. 
Informal complaints were originally filed in the proceeding on May 
26, 1941, by six growers, to wit * * *. Subsequently * * * received 
powers of attorney from the other five growers and this action is 
brought on his own and in their behalf. 

The complainant alleges that, pursuant to agreements between 
the growers and the respondents, the former sold to the latter the 
commodities at the agreed price of 40 cents per box f.o.b. respondents’ 
warehouse * * *. The respondents filed an answer to the complaint 
admitting that the growers delivered to them 7,735 boxes of rhubarb 
which were loaded in 8 railroad cars, as stated in the complaint. 
The respondents deny that they purchased any of the rhubarb deliv- 
ered to them and state affirmatively that they received the com- 
modity to sell as commission agents for the owners and have ac- 
counted in full on that basis for all and each of the transactions. 
The respondents are, and have been, duly licensed under the act. 

A hearing was held in * * * on March 16, 1942, as provided by 
section 8(c) of the act, and 173 typewritten pages of testimony were 
taken. The complainant was represented by * * * and the re- 
spondents were represented by * * *. As provided by the rules of 
practice governing proceedings under the act (7 CFR 47.24; 6 F. R. 
3506), an investigation was made by the Department at the time 
that the informal complaints were filed, copies of which were served 
upon the parties to the proceeding. 


FINDINGS OF FACT AND CONCLUSIONS 
1. The complainant * * * is an individual whose post office ad- 
dress is * * *; the respondents * * * are corporations located at 
* * * and were, during the times and dates mentioned herein, duly 
licensed under the act. 
2. From April 10 to April 20, 1941, the complainant and _ his 
principals had loaded into the following designated cars the number 


of boxes of rhubarb’ shown opposite each car number: 
Car Initials Number 
and Number of Bozres 
NP 90510 
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Beginning on April 10, 1941, and extending to April 20, 1941, the 
respondents shipped the above produce to dealers in various cities 
outside of the State of * * *. Account sales later rendered to the 
growers by the respondents showed net returns per box, as follows: 


Car Initials Returns 
and Number per Box 
NP 90510 None (Deficit of $ .4756) 
ih ah St eo ee 
93889 


The complainant claims that the total amounts remitted by the re- 
spondents are short by $2,587.17 of the sum due, calculated on the 
alleged agreed price of 40 cents per box. 

3. The complaint alleges that 500 boxes of rhubarb loaded in an 
additional car were shipped on a consignment basis but that in re- 
mitting for the shipment, the respondents included returns on 755 
boxes on a consignment basis, whereas, the additional 255 boxes 
loaded in this car had been sold to the respondents at the price of 
40 cents per box, in the same manner as the rhubarb referred to 
above, and that there is, therefore, due from the respondents the dif- 
ference between the net returns as shown on account sales of 10 cents 
per box and the sales price of 40 cents per box, or a sum of $76.50, 

4. The complainant offered considerable testimony relative to the 
price per box obtained by the growers on earlier deliveries for the 
purpose of showing that the parties agreed on prices per box rang- 
ing from 40 to 50 cents, with a minimum of 40 cents. and that this 
price arrangement carried over into the deliveries made from April 
10 to 20, 1941. All the growers, except one, testified that each deliv- 
ery made to the respondents was on a purchase and sale basis and 
not a consignment, and all, except two, testified that they were to 
be paid 40 cents per box for their produce. One grower testified 
that they agreed on a price of 45 cents, then 40 cents. However, 
later in his testimony, he stated that he was to get 35 cents per box 
on all cars with the exception of one which was a consignment car. 
Another grower testified he was to get 35 cents per box for the pro- 
duce he loaded. 

5. One grower, after testifying that the produce he shipped in 
certain cars was on a consignment basis and on others he was sup- 
posed to receive 4714 cents per box, finally testified that after his 
first delivery, the respondents told him all shipments would be han- 
dled on a consignment basis. 
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6. The growers testified that they did not question or attach sig- 
nificance to the action of the respondents in rendering statements of 
account for the various cars of produce because the accountings were 
received at the end of the season or from two to three weeks after 
the delivery to the respondents. One grower cashed two checks re- 
ceived with statements of account at the close of the season. State- 
ments of account on the cars in question show that deficits were in- 
curred on some cars and net returns ranging from 11 to 321% cents 
per box were realized on others. Growers stated that they attached 
no significance to the accountings, and, although the respondents 
were slow in paying them for their produce, they thought they 
would eventually be paid. Two growers testified they expected to 
be paid weekly and one of them stated he asked for payments and 
did receive part payments. The other grower stated he didn’t ask 
for payments. This latter grower stated that, although he didn’t 
get payments for prior delivery, he continued to make deliveries, 
relying on promises of eventual payment. An investigator for the 
Government checked some of the returns submitted by Eastern con- 
cerns to the respondents and found that they corresponded with the 
accountings rendered to the growers. 


7. A number of the growers testified that they made inquiries of 


the respondents relative to prices being realized for their produce 
at * * * and other cities, and explained these inquiries by asserting 
that they were interested in these prices as the respondents might 
not want to buy from them if the market dropped. 


8. Respondents’ field man testified that all of the growers were 
told and understood that the produce was to be handled for their 
account. Statements of accounts were sent or handed to the grow- 
ers as soon as definite information was received as to the prices 
realized upon sales made. All the growers inquired during the ship- 
ping season as to the prices being realized, and were allowed to 
examine the respondents’ files containing letters and telegrams rela- 
tive to prices realized under various consignments. Approximately 
10 days are required for a car to reach * * * and, therefore, state- 
ments of accounts were necessarily rendered several weeks after the 
growers delivered their produce. Respondents’ 1940 transactions 
with these growers were all on a consignment basis and no trouble 
was encountered. In 1941 a few lots were bought from one grower 
* * * but these lots are not included in the shipments in question. 
Receipts were issued to the growers for each delivery showing the 
number of boxes and the initials of the person receiving the pro- 
duce. Whenever the respondents purchased produce, the price per 
box was always shown on the ticket. No price would be shown if 
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the produce were consigned. In case of purchases, payment would 
be made on each Tuesday. 

9. The receipts issued to the growers by the respondents for 
deliveries were received in evidence, and with few exceptions, these 
receipts do not show any prices. The few receipts showing prices 
were identified by respondents’ field man as representing purchases 
made for the respondents’ account, but not for carload shipment. 
The complainant introduced a number of slips issued in 1940 to the 
growers by the respondents, and contended that these were receipts 
for deliveries, and as they showed prices, it was claimed that this 
established the fact that the respondents handled the growers’ pro- 
duce on a purchase basis in 1940. These slips were of a different 
eolor than the receipts which were admitted to have been issued on 
deliveries in 1941, and respondents’ .:eld man testified that these slips 
were not receipts issued for deliveries of produce, but were slips 
issued sometime after the produce was delivered, and when remit- 
tances were made to the growers. This statement is supported by 
the fact that no names or initials of the persons receiving the deliv- 
eries appear on these particular slips. They do appear on the un- 
questioned delivery receipts. 

10. * * * on April 10, 1941, was paying 45 cents for 20-pound 
boxes, whereas, the respondents were paying the growers 40 cents 
for 15-pound boxes. The respondents’ field man explained this by 
stating that the respondents shipped the rhubarb out of * * * before 
the * * * started buying. All of the testimony of the respondents’ 
field man was substantially corroborated by the testimony of the 
manager of the respondent companies. 

11. The burden of proof is upon the complainant to establish by 
a preponderance of the evidence that the produce was sold to re- 
spondents at a price of 40 cents per box. The testimony of record 
offered by the complainant is conilicting and part thereof, at least, 
is at variance with the allegations of the complaint that the price 
agreed upon was 40 cents per box, f.ob, * * *. This conflict of 
testimony might not be fatal to the claims of damages made by some 
of the growers. However, the record shows that the growers, after 
not receiving payment although a reasonable time had elapsed 
within which payment should have been expected on an outright 
sale, continued to make deliveries to the respondents, and this action 
would seem to negative the contention that the transactions were 
outright sales. This contention is further negatived by the action 
of the growers in failing to register any objection to receiving 
accounts sales from the respondents, which would ordinarily indi- 
cate that a principal and agent relation existed. The only docu- 
mentary evidence consists of the delivery receipts which, considered 
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individually or collectively, do not support the allegations that a 
price of 40 cents per box was agreed upon by the parties but, to the 
contrary, indicate that the shipments were handled on a consign- 






~~ 





ment basis. 
12. The evidence that a competitor of the respondents was pay- 
* might be consid- 





Be 





Ve 


ing substantial cash prices for rhubarb at 
ered as favorable to the growers’ case, but is not persuasive enough 
to overcome the effect of all other testimony. 

13. Upon full consideration of the record, it is concluded that 
the evidence fails to substantiate the allegations of the complaint, 
and an order should be entered dismissing the complaint. 

14. The complaint herein was filed July 30, 1941, within nine 
months after April 1941, when the transactions involved occurred. 










ORDER 









The complaint herein is dismissed, effective 20 days after the date 
of this order. 
Copies hereof shall be served upon the parties by registered mail 






or in person. 






(A. D. 1150) 


7 74.* 









PACA Doc. No. : Decided January 28, 1943. 





Dismissal—Lack of Suitable Shipping Condition—Lawful Rejection— 
Insufficient Proof of Damages 






Where complainant sold respondent a carload of grade U. S. No. 1 grapes 
which respondent rejected claiming that they were not in suitable ship- 
ping condition for export to South America, and respondent counter- 
claimed for damages, and the evidence showed an average of 5 percent 
decay at intended reshipping point, at which point it was found that the 
containers were not so loaded in the car as to permit proper circulation 
of cold air from the bunkers, it is held: (1) the grapes were not properly 
loaded: (2) respondent’s rejection thereof was not without reasonable 
cause; and (3) there was insufficient proof of damages sustained by re- 
spondent; therefore, the complaint and counterclaim should be dismissed. 











Mr. Henry Silverman, of New York, New York, for complainant. Messrs. 
Bernstein, Weiss & Tomson, cf New York, New York, for respondent. 
Mr. Raymond L. Dillman, Examiner. 






Decision by Thomas J. Flavin, Assistant to the Secretary of Agqri- 





culture. 







PROCEEDINGS 

This proceeding is under the Perishable Agricultural Commodi- 
ties Act, 1930 (7 U.S.C. 1940 ed. 499a et seqg.). * * * is a corpora- 
tion and has its place of business at * * *. The respondent * * * 










*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
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is a corporation doing business at * * * and during all of the times 
and dates referred to in the complaint was licensed under the 
licensing provisions of the Perishable Agricultural Commodities 
Act, 1930. 

The complainant alleged that on or about July 20, 1940, it sold a 
carload of grapes to the respondent at a price f.o.b. * * *; that the 
grapes were warranted as grade U. S. No. 1 and conformed to such 
warranty but were rejected by the respondent without reasonable 
cause; and that the complainant was dama®ed by such rejection in 
the amount of $1,171.78. The complainant asks that it be awarded 
reparation in that amount. The respondent admitted that it agreed 
to purchase the grapes described in the complaint and another car- 
load. It alleged that both shipments failed to conform to com- 
plainant’s warranty in that they “were not grown, picked, prepared, 
packed, loaded, refrigerated or otherwise in suitable shipping con- 
dition for export to * * * from * * * after being transported from 
* * *” and did not grade U.S. No. 1 table grapes. The respondent 
counterclaimed for damages against the complainant in the. total 
amount of $2,737.21. 

The complaint was filed on September 9, 1940, within nine months 
from the date the alleged cause of action accrued, and the counter- 
claim was filed on September 13, 1941, more than nine months after 
such date. 

A hearing was held in * * * on April 29, 1942, before Raymond 
L. Dillman, the examiner. Henry Silverman, 51 Chambers Street, 
New York City, by David Siskind, represented the complainant. 
Michael B. Bernstein of Bernstein, Weiss & Tomson, New York, 
New York, appeared for the respondent. 


The respondent withdrew its counterclaim for damages based on 
car SFRD 32505 and reduced its claim for damages in connection 
with car SFRD 33119, the shipment described in the complaint. 

The record includes the depositions of certain witnesses, the oral 
testimony of the witnesses who appeared at the hearing, and a report 
of investigation made by * * *, Senior Marketing Specialist. Both 
parties filed briefs. 


* * e- as 


The agreement to purchase and sell was negotiated by 
broker. The broker’s memorandum of sale is dated July 20, 1940, 
and was signed by * * *, of respondent corporation, The grapes 
were described as a carload of “sawdust chests Red Malagas 54 
Ibs. net strapped, * * *, good-size berries good color U S one.” 
Shipment was made from * * * on August 1, 1940. While the car 
was in transit the price was reduced from $1.6214 to $1.50 per chest 
f.o.b. shipping point. The car arrived at * * * August 10 and, at 
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the respondent's direction, was placed on the private siding of the 
Union Terminal Cold Storage Company, during the early morning 
of August 12. The bill of lading issued at shipping point bore the 
endorsement, “Pre-iced car furnished by carrier. Standard refrig- 
eration.” A Federal-California inspector certified that he completed 
his inspection of the grapes on August 1, and that the hatch covers 
were closed, the plugs were in, and the bunkers were full of ice. 
He certified that the grapes were “Mature, fairly well colored. Ber- 
ries fresh, firm and firmly attached. Stems well developed and 
strong. In most lugs from one to three decayed berries, in some 
lugs none. Defects average within tolerance for grade. Grade: 
U. &. Ho. 1.” 

Respondent contends that complainant was under the affirmative 
duty of establishing that the grapes had been placed on board the 
railroad car in suitable shipping condition, and properly loaded so 
that they could be safely transported to * * * under normal trans- 
portation service; that the complainant failed to do so; that the 
grapes were improperly prepared for shipment, and improperly 
loaded, and by reason thereof could not be safely transported and 
therefore arrived at the destination stated in a damaged, heated, 
and deteriorated condition. 


The evidence fails to show that complainant was informed, prior 
to entering into the contract to purchase and sell, that the respondent 


intended the grapes for export to * * * 


Determination of the questions as to whether the grapes were in 
suitable shipping condition, and whether they were properly loaded 
in the car by the complainant, will follow a review of the evidence 
considered material to these issues. 

* * * a Federal inspector, inspected the grapes on August 12. 
He stated that approximately one-third of the load had been re- 
moved. The chests were on the platform. He referred to his in- 
spection certificate and his tinding that the temperature of the grapes 
in the top layer of the chests next the bunkers was 50° F.; those 
next to the center of the load, fourth layer, 103°; in the center of 
the load, third layer, 90°; and in the center of the car, seventh 
layer, 82° F. He found that decay consisted of Blue Mold Rot 
ranging from less than 1 percent to 10 percent, averaging approxi- 
mately 5 percent, with most decay occurring in the chests showing 
high temperatures. His attention was called to a description of the 
loading made by another witness who said that “even layers” were 
placed “4 inches from one side wall, and odd layers 4 inches from 
the other side wall of the car * * *” and answered: “Yes, * * * 
alternate layers against the sides of the car.” He referred to the 
loading of the chests as “staggered”, and stated that in his opinion 
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such method of loading prevented “action of the ice on the boxes in 
the center of the load where they were insulated from the outer air 
of the car.” The inspector also certified in his certificate that in 
chests showing high temperature, the sawdust was damp. He also 
certified: “In chests showing higher temperatures berries are fairly 
firm to flabby, mostly of dull color, with sharp turpentine flavor.” 

The grapes were also inspected on August 12 by the Binney In- 
spection Service. The inspector found temperatures ranging from 
48° to 54° F. in the bottom of the load, and from 96° to 120° in 
the middle of the load. The inspector stated that since the condi 
tion “of the grapes “was comparatively good” in the parts of the 
load that received a “circulation of cold air” he assumed that 
“further circulation through the load” would have preserved the 
grapes in good condition throughout the load. 

A * * * witness, employed in the business of buying, selling and 
packing fruit, and who supervised the packing “of probably 2,000 
cars”, included only four or five cars that were loaded in the “same 
manner in which the car in question was loaded.” He stated, how- 
ever, that he had never loaded “sawdust chests” of Red Malaga 
grapes in that manner for shipment to * * *, 

* testified that he had supervised the packing of approxi- 
mately 150,000 chests of table grapes and “took part in the loading” 
of the car in question. He described the manner in which the grapes 
were placed in the car as a “divided load, center brace, chests 6 
and 7 high, 6 wide, with the top layer stripped.” He had previ- 
ously loaded “10 or 15 cars” in the same manner. 


The record includes loading rules 11, 12 and 13 of the roalroad 
carrier's tariff applying to lengthwise divided loads, crosswise, di- 
vided loads and crosswise solid loads. The evidence indicates that 
this car was intended as a lengthwise divided load. Rule 11 pro- 
vides that “first stacks of containers must be loaded in tight contact 
with car bunker walls, leaving equal spaces between containers and 


between containers and side walls of car. Remaining stacks of con- 
tainers must be loaded across the car directly in front of containers 
in “rst stacks, with all containers in tight contact and in line with 
containers in first stacks, leaving space in the doorway of the car 
for a center gate.” 

The evidence indicates that in loading the grapes the complainant 
failed to provide space between the containers, and between the 
containers and the side walls of the car. The car was “pre-iced” 
on July 31 and was re-iced at least ten times during transit. A total 
of 4.400 pounds of ice was put in on August 9. On August 12 the 
ice was about 214 feet from the top of the bunkers. The extreme 


? 





PACA DOC. No. 3774 5 A.D. 41 


differences in temperature of the grapes at different places in the 
load is regarded as convincing proof of the lack of proper circula- 
tion of air. Although this was an f.o.b. transaction, the buyer did 
not assume the “risks of damage” that were caused by the shipper. 

The standard memorandum of sale used by the broker to express 
the purchase and sale agreement of the parties contained the follow- 
ing rule: “ ‘Suitable shipping condition’ in relation to direct ship- 
ments shall be deemed to mean that the commodity, at the time of 
billing, shall be in condition which, when shipment is handled under 
normal transportation service and conditions, will assure delivery 
without abnormal deterioration at the destination specified in the 
contract of sale.” Due to the manner in which the grapes were 
loaded it cannot be said that the shipment was handled under normal 
transportation service and conditions. It follows that no finding of 
fact can be made that the grapes were not in suitable shipping con- 
clition. 

The complainant contends in its brief that the respondent ac- 
cepted the grapes. On August 1 the shipment was consigned by 
complainant to itself at * * *. On August 3 the complainant noti- 
fied the carrier to “divert to * * *.” It also notified the carrier to 
“allow inspection.” On Saturday, August 10, the delivering carrier 
telephoned respondent of the arrival of the car at * * *. The re- 
spondent directed that it be placed at the Union Terminal Cold 
Storage Company at * * *, At the same time, the respondent noti- 
fied the Union Terminal that it would “pick up 175 boxes of these 
grapes” the following Monday morning. Notice of the arrival of 
the car was given the respondent by messenger on August 12. The 
car was placed on the private siding of the Union Terminal Cold 
Storage Company at 2:30 a.m., August 12. Early on August 12, the 
respondent removed five crates to its store. The result of its exami- 
nation was evidently communicated to the broker who wired the 
complainant of the respondent’s refusal to accept the shimment. 

It is found from the evidence that the respondent’s rei oval of a 
part of the grapes from the car was for the purpose of ple ing them 
in storage, if inspection showed that they conformed to the com- 


plainant’s warranty, and did not constitute an acceptance thereof 
within the intent and purpose of sections 47 and 48 of the Uniform 
Sales Act. Moreover, it is alleged in the complaint that the re- 
spondent “refused to accept” the grapes rather than that there was 


a technical acceptance of the shipment. 

It is finally found and concluded that since the grapes were not 
so loaded by the complainant as to permit sufficient circulation of 
cold air from the bunkers to reduce the temperature of the car and 
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prevent abnormal deterioration of the grapes while the car was in 
transit, and since the respondent inspected the grapes within a rea- 
sonable time after the delivering carrier had placed the car so that 
they could be unloaded, in part, and inspected, and promptly noti- 
fied the complainant’s agent who, in turn, promptly notified the 
complainant of the respondent’s refusal to accept the shipment, such 
refusal to accept did not constitute a rejection without reasonable 
cause. 

The respondent’s proof of damages claimed in its counterclaim 
was supplied by the witness, * * *. He stated that the market price 
of red Malaga grapes packed in sawdust chests, 34 pounds net, f.o.b., 
* * *) on August 12, 1940, ranged from $1.50 to $1.75 per chest. 
Such proof of market value corresponds with the sale price of the 
grapes in question, f.o.b.. * * *. The witness stated that the * * * 
market value would be the * * * price plus transportation charges 
from * * * to * * *, which was about 85 to 90 cents per chest. This 
does not amount to proof of damages suffered by the respondent of 
25 cents per chest, or any other amount. 

There is insufficient proof of damages suffered by respondent to 
support its claim of damages under its counterclaim. 


CONCLUSIONS 
Due to the manner in which the grapes were loaded in the car 
and their resulting condition, the respondent’s refusal to accept them 
was not a rejection thereof without reasonable cause. The respondent 
has failed to offer sufficient proof to establish the damages, if any, sus- 
tained by the respondent. An order should be made dismissing the 
complaint and the respondent’s counterclaim. 


ORDER 
IT IS ORDERED that the complaint of * * * and the counter- 
claim of * * * be, and they hereby are, dismissed, effective 20 days 
after the date hereof. 
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BAILEY FARM Datry Co. et al. v. Jones, 61 F. Supp. 209.* Decided June 5, 
1945,** 


DISTRICT COURT, E. D. MISSOURI, E. D. 
Order No. 3—Classification of Milk—Constitutional Law—Commerce 


St. Louis milk order providing that, when handler imports milk or purchases 
ungraded milk which he comingles with milk purchased from producers 
in marketing area, using part of milk for Class I and part for Class II 
purposes, handler must allocate producers’ milk to Class I usage up to 95 
percent of handlers’ actual Class I use prior to allocation of imported or 
ungraded milk to such use is valid, since the order does not require pay- 
ment of Class I price for any producers’ milk that is not or cannot be 
used for Class I purposes, and such provision is not violative of constitu- 
tional provisions requiring uniformity of imposts, and is not contrary to 
public interest on ground that it will tend to cause underproduction.+ 


[213|{~ Statutory proceeding by Bailey Farm Dairy Company and 
others against Marvin Jones, War Food Administrator, and Claude 
R. Wickard, Secretary of Agriculture, to review a milk order, 
wherein defendants counterclaimed for a mandatory injunction to 
enforce the order. On defendants’ motion for summary judgment 
and on the counterclaim. 

Motion for summary judgment sustained and injunctive relief 
granted, 

Karl P. Spencer, of St. Louis, Mo., and Mar O’Rell Truitt and 
Carl McFarland, both of Washington, D. C.. for plaintiffs. 

[214] Harry C. Blanton, U.S. Atty. of Sikeston, Mo., 7. Stephen 
Doyle, Sp. Asst. to Atty. Gen., and Earl J. Smith, of Washington, 
D. C., for defendants. 

Hvten, District Judge. 

This is a statutory proceeding by twenty-three milk handlers” in 
the St. Louis “area,” against the Secretary of Agriculture and War 
Food Administrator, under Section 608¢c(15) (A. B)? of the Agri- 
cultural Adjustment Act (1933) as amended by the Agricultural 


*Bailey Farm Dairy Co. et al., 3 A.D. 715, affirmed.—Ed. 

**Appeal pending in United States Circuit Court of Appeals, Eighth Circuit, Civil Action 
No. 13182. September 28, 1945.—Ed. 

+Reference to each point involved in this case will be found in Index-Digest in this issue of 
Agriculture Decisions—Ed. 

tItalic figures in brackets refer to first word beginning a page in 61 F. Supp.—Ed. 

1Since this case was heard by this Court Beatrice Creamery Company has, on stipulation, 
withdrawn as a party plaintiff and is no longer a party to the cause under the counterclaim. 

2“Sec. 608c (15) (A). Any handler subject to an order may file a written petition with 
the Secretary of Agriculture, stating that any such order or any provision of any such order 
or any obligation imposed in connection therewith is rot in accordance with law and praying 
for a modification thereof or to be exempted therefrom. He shall thereupon be given an op- 
portunity for a hearing upon such petition, in accordance with regulations made by the Sec- 
retary of Agriculture, with the approval of the President. After such hearing, the Secretary 
shall make a ruling upon the prayer of such petition which shal! be final, if in accordance 
with law. 

“(B). The District Courts of the United States (including the district court of the United 
States for the District of Columbia) in any district in which such handler is an inhabitant, or 
has his principal place of business, are hereby vested with jurisdiction in equity to review 
such ruling, provided a bill in equity for that purpose is filed within twenty days from the 
date of the entry of such ruling. Service of process in such proceedings may be had upon the 
Secretary by delivering to him a copy of the bill of complaint. If the Court determines that 
such ruling is not in accordance with law, it shall remand such proceedings to the Secretary 
with directions either (1) to make such ruling as the Court shall determine to be in accordance 
with law, or (2) to take such further proceedings as, in its opinion, the law requires.” 


5 A.D. 43 
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Marketing Agreement Act of 1937, June 3, 1937, 50 Stat. 246, as 
amended, 7 U.S.C.A. § 601 et seq., to review a milk order made 
by the War Food Administrator (who by Executive Order No. 
9322, 50 U.S.C.A. Appendix § 601 note, now performs functions 
of the Secretary of Agriculture in connection with milk orders 
under the Act) under the provisions of the Act, affecting the 
plaintiffs who are subject to the Act in the St. Louis “area” in 
their business as milk “handlers.” The case is now before the Court 
on motion by defendants for summary judgment, based on the plead- 
ings and certified transcript of the record made before the War Food 
Administrator in connection with the promulgation of the milk order 
and hearing on plaintiffs’ “petition” for review there filed. De- 
fendants include with their answer a counterclaim asking for a man- 
datory injunction against plaintiffs to enforce the order under Sec- 
tion 608a(6), 7 U.S.C.A. § 608a(6). 

Since 1936, there has been in effect in the St. Louis marketing area 
a Federal marketing agreement or order, first under the Agricultural 
Adjustment Act (as amended 1935) and then under the Agricultural 
Marketing Agreement Act of 1937, as amended. The order in gen- 
eral may be said to regulate the marketing of inspected fluid milk 
and fix the minimum prices which St. Louis handlers shall pay to 
producers for their milk. The order, known as Order Number Three, 
has been amended from time to time. 

Pursuant to statutory notice, the War Food Administrator con- 
ducted a hearing in St. Louis, Missouri, on September 3, 1943, with 
respect to proposed amendments to the then existing marketing agree- 
ment, regulating the handling of milk in the St. Louis, Missouri, 
marketing area. All interested parties, including representatives of 
plaintiffs, participated in this hearing. As a result of this hearing, 
and based upon the record there made, in October, 1943, an amend- 
ment to the marketing agreement was proposed, in the form of an 
amended order. To the proposed amendment plaintiffs filed ex- 
ceptions. 

As a result of the exceptions filed, there were some modifications 
made in the proposed amendments to the marketing agreement, and 
as thus changed, the amended order was issued on December 27, 1948, 
by the Acting War Food Administrator, to become effective Janu- 
ary 1, 1944. 

On January 1, 1944, plaintiffs pursuant to Section 608¢(15) (A) 
(see footnote 2) of the Act, filed their petition, to the War Food Ad- 
ministrator, excepting to the amendments. A hearing on plaintiffs’ 
exceptions was held on March 27, 28, 1944. On June 10, 1944, plain- 
tiffs’ exceptions were overruled by the hearing officer. To [2/5] this 
ruling plaintiffs again excepted. Oral arguments were heard in 
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support thereof, and on September 27, 1944, on behalf of the War 
Food Administrator, the assistant to the War Food Administrator 
filed his decision and order denying the relief prayed for in the excep- 
tion filed by plaintiffs. This action was then filed under Sec. 608¢ 
(15) (B) of the Act (see footnote 2). 

Plaintiffs now attack the legality of the amended order, as to its 
substantive terms and as to the procedure before the Administrator 
upon which the amended order is based. Broadly classified, the par- 
ticulars upon which plaintiffs base their complaint are directed: 

First, to the classification of milk provided in Section 903.2(e) of 
the amended order The order classifies milk into Class One and 
Class Two. “Class One Milk shall be all milk the utilization of 
which is not established as Class Two Milk.” Class Two Milk “shall 
be all milk the skim milk and butterfat of which is established (i) 
as having been used or disposed of in any form other than as milk, 
and (ii) as actual plant shrinkage, but not to exceed 3 percent of 
the total receipts of milk from producers.” There seems to be agree- 
ment among the parties to this case that Section 903.3(e) of the 
Amended Order provides that the “handlers”? use, and if not used, 
to consider as used, the inspected or approved milk delivered to them 
by the “producers’® in Class One, up to 95 percent of the Class One 
uses of the handler before imported milk (meaning milk brought in 
from out of the marketing area) is considered as used in Class One. 
The plaintiffs object to this method or formula of classi‘cation under 
the amended order, for numerous reasons. 

Second, plaintiffs except to the provisions of Section 903.3(a) of 
the amended order, which provides that “in establishing the classi- 


‘Section 903.3(e). “Classification of producer milk. The market administrator shall deter- 
mine the classification of milk received by each handler from producers as follows: 

“*(1) Subtract from the total pounds of milk in each class the total pounds of milk, skim 
milk, and cream received from other handlers and allocated to such class pursuant to (c) of 
this section ; 

“(2) Subtract from the remaining pounds of Class I milk the pounds of milk received 
from sources other than producers or handlers which was disposed of as fluid milk outside the 
marketing area ; 

“*(3) Subtract from the remaining pounds of milk in Class II (other than milk used for 
evaporated milk in hermetically sealed containers) an amount so utilized but not to exceed 
5 percent of the total receipts of milk from producers. Provided, That a smaller percentage 
shall be applied under this subparagraph if designated by the handler on his report made pur- 
suant to Sec. 903.5(a) (1). 

“*(4) Subtract from the remaining pounds of milk in each class, in series beginning with 
the lower-priced Class II use, the pounds of milk, skim milk, and cream received from sources 
other than producers or other handlers; and 

““(5) Add to the net figure for Class II milk computed under (4) of this paragraph, the 
amount subtracted under (3) of this paragraph.” 

‘Handlers are defined in the order as “any person who, on his own behalf or on behalf of 
others, receives milk from producers, associations of producers, or other handlers, all, or a 
portion of which milk is disposed of as fluid milk in the marketing area, and who, on his own 
behalf or on behalf of others, engages in such handling of milk as is in the current of inter- 
state commerce or which directly burdens, obstructs, or affects interstate commerce in milk 
and its products. This definition shall not be deemed to include any person who is a handler 
under another Federal milk marketing agreement or order if such handler does not operate a 
plant from which bottled milk is distributed in the St. Louis, Missouri, marketing area.”’ 4 

5Producers are defined in the order as ‘‘any person, irrespective of whether such person is 
also a handler, who produces, under a dairy farm permit or rating for the production of 
Grade A or Grade B raw milk, milk which is received at a plant from which milk is disposed 
of as fluid milk in the marketing area. As used herein such ‘dairy farm permit or rating 
means one issued by any of the health authorities duly authorized to administer regulations 
governing the quality of milk disposed of in the marketing area. 
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fication of milk received by handlers from producers, the burden 
rests upon such handlers to account for such milk and to prove to 
the Marketing Administrator that such milk should not be classed 
as Class One Milk.”® 

[216] ‘Third, plaintiffs question the legality of the butter fat dif- 
ferential, as contained in the amended order. 

Fourth, plaintiffs assert that the amended order provides for in- 
creases in price to be paid to producers for milk, which are con- 
fiscatory and in violation of the Stabilization Act of 1942, 50 U.S.C.A. 
Appendix § 961 e¢ seq. 

Plaintiffs’ complaint also presents questions with respect to pro- 
cedure followed preceding issuance of the amended order. 

The provisions of the Act with which the Court is now concerned, 
under the issues as presented, read as follows: 

Title 7 U.S.C.A. § 608c, Orders Regulating handling of com- 
modity 

“(1) Issuance by Secretary. 

“The Secretary of Agriculture shall, subject to the provisions of 
this section, issue, and from time to time amend, orders applicable 
to processors, associations of producers, and others engaged in the 
handling of any agricultural commodity or product thereof specified 
in subsection (2) of this section. Such persons are referred to in 
this chapter as ‘handlers.’ Such orders shall regulate, in the manner 
hereinafter in this section provided, only such handling of such 
agricultural commodity, or product thereof, as in the current of inter- 
state or foreign commerce, or which directly burdens, obstructs, or 
affects, interstate or foreign commerce in such commodity or product 


thereof. 
* * 


“(3) Notice and hearing. 

“Wherever the Secretary of Agriculture has reason to believe that 
the issuance of an order will tend to effectuate the declared policy 
of this chapter with respect to any commodity or product thereof 
specified in subsection (2) of this section, he shall give due notice 
of and an opportunity for a hearing upon a proposed order. 

“(4) Finding and issuance of order. 

“After such notice and opportunity for hearing, the Secretary of 
Agriculture shall issue an order if he finds, and sets forth in such 
order, upon the evidence introduced at such hearing (in addition to 


®Sec. 903.3. Classification of milk. ‘“‘(a) Basis of classification. The Market Administrator 
shall classify, on the basis of the classes set forth in (b) of this section and subject to the con- 
ditions of (c), (d), and (e) of this section, all milk, skim milk, and cream (including milk 
of the handler’s own production) received by each handler during the delivery period. In estab- 
lishing the classification of milk received by a handler from producers, the burden rests upon 
such handler to account for such milk and to prove to the Market Administrator that such milk 


should not be classified as Class I milk.” 
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such other findings as may be specifically required by this section) 
that the issuance of such order and all of the terms and conditions 
thereof will tend to effectuate the declared policy of this chapter 
with respect to such commodity. 

“(5) Milk and its products; terms and conditions of orders. 

“In the case of milk and its products, orders issued pursuant to 
this section shall contain one or more of the following terms and 
conditions, and (except as provided in subsection (7)) no others: 

“(A) Classifying milk in accordance with the form in which or 
the purpose for which it is used, and fixing, or providing a method 
for fixing, minimum prices for each such classification which all 
handlers shall pay, and the time when payments shall be made, for 
milk purchased from producers or associations of producers. Such 
prices shall be uniform as to all handlers, subject only to adjust- 
ments for (1) volume, market, and production differentials cus- 
tomarily applied by the handlers subject to such order, (2) the grade 
or quality of the milk purchased, and (8) the locations at which 
delivery of such milk, or any use classification thereof, is made 
to such handlers. 

“(B) Providing: 

“(1) for the payment to all producers and associations of pro- 
ducers delivering milk to the same handler of uniform prices for 
all milk delivered by them * * *. 

“(1i) for the payment to all producers and associations of pro- 
ducers delivering milk to all handlers of uniform prices for all milk 
so delivered, irrespective of the uses made of such milk by the indi- 
vidual handler to whom it is delivered; subject. in either case, only 
to adjustments for (a) volume, market, and production differentials 
customarily applied by the handlers subject to such order, (b) the 
grade or quality of the milk delivered, (c) the locations at which 
delivery of such milk is made, and (d) a further adjustment, equita- 
bly to apportion the total value of the milk purchased by any han- 
dler, or by all handlers, among producers, and associations of pro- 
ducers, on the basis of their marketings of milk during a representa- 


tive period of time. 
* * of * * 


[217] “(G) No marketing agreement or order applicable to milk 
and its products in any marketing area shall prohibit or in any man- 
ner limit, in the case of the products of milk, the marketing in that 
area of any milk or product thereof produced in any production area 
in the United States.” 

[1] In considering the legality of the amended order, the char- 
acter of this Court’s review is limited. New York State Guernsey 
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Breeders Co-op v. Wickard, 2 Cir., 141 F.2d 805. We are called 
upon to determine if the findings by the Administrative body are 
in accordance with the law. Vogt’s Dairies, Inc. vy. Wickard, D.C., 
45 F.Supp. 94; W/. H. Renken Dairy Co. v. Wickard, D.C. 45 F.Supp. 
332; Queensboro Farm Products, Inc. v Wichkard, D.C., 47 F. Supp. 
206. 

As was stated by the Court in Queensboro Farm Products, Ine. v. 
Wickard, 2 Cir., 187 F.2d 969, 974 (affirming Queensboro Farm 
Products, Inc. v. Wickard, supra), we should approach a determina- 
tion of the questions presented, with certain important background 
facts in mind. 

“The Act was originally enacted in 1933 and was amended in 1935 
and again in 1937, 7 U.S.C.A. § 601 et. seg. Its original provisions 
relating to milk were the result of nation-wide distress of milk farm- 
ers, a distress which had culminated in a milk farmers’ ‘strike’— 
accompanied by violence and constituting an incipient agragrian 
revolution—that threatened to cut off a vital part of the nation’s 
food supply. Experience before and since the passage of that legis- 
lation has disclosed that the ‘milk problem’ is exquisitely compli- 
cated. * * * The difficulties described as ‘the milk problem’ revolve 
in some considerable measure about the complex relations between 
the farmers and the ‘handlers’ who buy the milk from the farmers 
and sell it, in fluid or altered form, directly or indirectly through 
others, to the ultimate consumers. * * * The difficulties have given 
rise to much legislation and are reflected in many judicial decisions. 
The pressure of milk is indeed powerful. A milk flood washed 
away the foundations of what seemed the firmly entrenched consti- 
tutional doctrine that the legislature could regulate only business 
‘affected with a public interest’*; and the lactic tides have eroded 
another constitutional doctrine which more recently appeared to have 
been strongly established (i.e., that only within very narrow limits 
can Congress delegate ‘legislative’ powers), showing that what oil 
and chickens could not do milk could. The milk problem is so vast 
that fully to comprehend it would require an almost universal knowl- 
edge ranging from geology, biology, chemistry and medicine to the 
niceties of the legislative, judicial and administrative processes of 
government. It affects an industry immense in scope, for dairying 
is said to be the largest single branch of agriculture in this country 
with the exception of that of raising livestock for slaughter, the 
annual money value of dairy products running to billions of dollars.” 


*Compare Nebbia v. New York, 291 U.S. 502, 54 S.Ct. 505, 78 L.Ed. 940, 89 A.L.R. 1469, 
with Ribnik v. McBride, 277 U.S. 350, 48 S.Ct. 545, 72 L.Ed. 913, 56 A.L.R. 1327. 

®Compare United States v. Rock Royal Co-op., 307 U.S. 533, 59 S.Ct. 993, 83 L.Ed. 1446, 
with Panama Refining Co. v. Ryan, 293 U.S. 388, 55 S.Ct. 241, 79 L.Ed. 446, and Schechter 
Corporation v. U.S., 295 U.S. 495, 55 S.Ct. 837, 79 L.Ed. 1570, 97 A.L.R. 947. 
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[2] The constitutionality of the Act has been sustained by deci- 
sions of a Court binding on this Court. We proceed to a considera- 
tion of plaintiffs’ assignments under the applicable rules of law as 
we interpret them. 

[3] The burden of showing the illegality of the administrative 
order is upon the plaintiff. Borden’s Farm Products v. Baldwin, 
293 U.S. 194, 209, 55 S.Ct. 187, 79 L.Ed. 281, 288; United States v. 
Rock Royal Co-operative, Inc., 307 U.S. 533, 567, 59 S.Ct. 993, 83 
L.Ed. 1446, 1467. 

[4] Section 903.3 (e) of the amended order is alleged to be illegal 
and in violation of Section 608c (5) of the statute, in that it is 
claimed this section of the order requires the payment for producers’ 
milk to be made at Class One price regardless of actual use, when- 
ever the handler either imports or sells ungraded milk in the area. 
Section 608c (5) of the Agricultural Marketing Agreement Act 
directs that marketing orders shall classify milk “in accordance with 
the form in which or the purpose for which it is used” and fix “mini- 
mum prices for each such use classification.” 

[5-7] Plaintiffs’ complaint under this heading results from a mis- 
construction of the amended order. The order classifies producers’ 
milk in two classes, based upon use, namely, Class One includes all 


milk the [2/8] “utilization of which is not established as Class Two 
milk.” Class Two milk is all milk used or disposed of “in any form 
other than as milk. * * *” The order fixes a minimum price for each 
class. Section 903.3 (e) of the order is a formula or method to carry 
into effect the classification of milk according to use and minimum 
price provisions fxed by the order. Without such provision, both the 
classification and minimum price provision of the order would fail in 


their purpose in many instances, under the method of operation of 
many handlers in the area as shown by the record. The object of the 
Agricultural Marketing Agreement Act of 1937 is to stabilize the 
marketing of milk in such manner as to assure adequate prices to 
producers; that is, prices which will reflect the price of feeds, the 
available supply of feeds, and other economic conditions which affect 
market supply and demand for milk or its products in the marketing 
area covered by the marketing agreement or amendments thereto, 
and which will insure a sufficient quantity of pure and wholesome 
milk and be in the public interest. 7 U.S.C.A., § 608e (18). There 
was a finding by the War Food Administrator “that the issuance of 
this order, as amended, and all the terms and conditions of the order, 
as so amended, tend to effectuate the declared policy of the Act.” 
The test whether the War Food Administrator has acted within the 
limits of the Act is that the classification be according to use, and 
the price fixed result in payments to producers for their milk which 
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are uniform as to all handlers and are such as the War Food Ad- 
ministrator determines meet the other requirements set forth in Sec- 
tion 608c (18) of the Act, and that his finding be based upon sub- 
stantial evidence. In fixing the price to be paid producers and clas- 
sifying milk according to use, if found necessary, the War Food 
Administrator may eliminate from computation all milk except that 
of producers for the prices to be paid are those to be paid for pro- 
ducers’ milk, not those for imported milk or ungraded milk. 

[8] The record discloses that except for a short period in the year 
1943, the production of milk by producers in the area has exceeded 
the Class One Milk requirements of the area. Class One and Class 
Two sales of milk by handlers of the St. Louis area have at times 
exceeded the total production of producers in the St. Louis area. 
For some years past, some of the plaintiffs have imported milk out- 
side of the area from Chicago dealers, especially during the period 
of short production in the St. Louis area. Prior to the amendment 
of the marketing agreement which was effective January 1, 1944, 
those plaintiffs who imported milk, mixed the imported milk with 
the local producers’ milk (which was in accord with the order then 
effective) and paid to local producers a blend price, based upon 
a percentage, according to the use of the blended milk for Class One 
and Class Two purposes. Under the provisions of Section 903.3 (e) 
of the amended order, handlers are required to allocate producers’ 
milk to Class One usage up to 95 percent of the handlers’ actual Class 
One use, prior to the allocation of other milk (imported or ungraded) 
to such use. To illustrate the effect of the amended order, in this 
respect, assume a handler received one hundred pounds of milk from 
producers in the area under the marketing agreement, and the same 
handler receives one hundred pounds of milk, either ungraded or 
imported from a Chicago dealer, and of the two hundred pounds 
thus represented, uses one hundred fifty pounds for his Class One 
use and fifty pounds in Class Two use. Prior to the amended order, 
plaintiffs (who imported milk or used ungraded milk) would have 
paid producers for their milk on a pro rata basis; that is, the per- 
centage of producers’ milk considered as used in Class One was the 
percentage of the handlers’ total receipts (both producers’ and im- 
ported or ungraded milk) used in Class One. Under the assumed 
figures, since three-fourths of the blended milk was used in Class 
One, three-fourths of one hundred pounds, or seventy-five pounds, 
would be allocated to the local producers as Class One Milk, and 
paid for at Class One price, and the balance, or twenty-five pounds, 
would be paid for at Class Two price. Under the order as amended, 
at least ninety-five pounds of local producers’ milk would be con- 
sidered as used for Class One purposes. If the plaintiffs continue’ 
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to import milk, in the same manner and extent as prior to the effec- 
tive date of the amended order, the effect of the formula in the clas- 
sification provision of the amended order will be to raise the per- 
centage of local producers’ milk used or considered as used in Class 
One, as com- [27/9| pared with the percentage used or considered as 
used in Class One prior to the effective date of the order, and thus 
increase the price to producers delivering milk to such importing 
handler as a result of milk classification. The plaintiffs’ criticism of 
the amended order as “requiring the compensation of local producers’ 
milk in Class One price regardless of actual usage, whenever the 
handler either imports or sells ungraded milk in the area.” is not 
sustained by the record. Zhe amended order does not require the 
payment of Class One price for any producers’ milk that is not or 
cannot be used for Class One purposes by the handler. The handler 
may choose to import milk and blend it with producers’ milk and 
use part of the blend for Class One and part for Class Two usage, 
but this practice of handlers should not be the basis of penalizing 
the producer and classifying his milk as Class Two and paying 
therefor in that class, when the handler had Class One uses for the 
milk, if the Administrator finds that such practice destroys stabili- 
zation, is contrary to the purposes of the Act, or results in render- 
ing inoperative orders made under and in conformity with the Act. 
There was no evidence at the hearing, and we do not understand the 
plaintiffs to so claim, that in the case of the handler importing milk, 
such imported milk and producers’ milk is kept separate. The record 
is that they are inextricably intermingled. Therefore, it would ap- 
pear that the administrator had no choice under these circumstances 
if the order was to carry into effect the purpose of the Act and to 
establish a formula and means of handling milk that would make 
effective the classification and minimum price provisions of the 
order. It is not the purpose of the order to put a minimum price 
on imported milk or ungraded milk. 

[9] The question under plaintiffs’ present contention is whether 
the War Food Administrator has authority under the Act, in order 
to make effective classification and minimum price provision of the 
order and to provide for stabilization and uniformity of payment, 
both by handlers and to producers, to require the utilization of local 
producers’ milk for Class One purposes prior to the use of imported 
milk or ungraded milk for such purpose, where the War Food Ad- 
ministrator has deemed such action necessary to effectuate the de- 
clared policy of the Act. We are unable to find anything arbitrary 
or capricious in such action, or that the Act is violated by such 


®"The record shows that since the amended order has been in effect, the volume of imported 
milk has decreased for Class One uses. 
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character of order under the circumstances here presented. Cer- 
tainly it would tend to discourage the production of milk by local 
producers if handlers are permitted to place their milk in Class Two 
and pay for it accordingly when they have Class One uses available 
and fill those uses by imported milk, thereby compelling local pro- 
ducers to carry some of the transportation charges of the imported 
milk. In the case of United States v. Rock Royal Co-op., 307 U.S. 
533 loc. cit. 567, 59 S.Ct. 993, 1010, 83 L.Ed. 1446, the Supreme 
Court had before it for review the legality of the Marketing Agree- 
ment Act, and an order issued under it, regulating the handling of 
milk in the New York Metropolitan area. Provision was made by 
the order for special differentials of 20 percent on milk from certain 
areas located most favorably to the marketing area. The District 
Court held the differentials unfair as to defendants who had no 
patrons subject to the differential. In reversing the lower court, the 
Supreme Court held: 

“This payment tends to stimulate production. Larger production 
means more benefit from the freight advantage to competitors, The 
discrimination seems fanciful and remote. It would not justify a 
court in overturning the Secretary’s determination of the propriety 
of the differentials on evidence found by the lower court to be sub- 
stantial. Such an administrative determination carries a presump- 
tion of the existence of a state of facts justifying the action far too 
strong to be overturned by such suggestions as are made here.” (Em- 
phasis added.) 

Further exception is taken to Section 903.3 (e) of the amended 
order, charging that it violates Section 608¢ (5) (A) of the statute 
which requires that the prices fixed by marketing order shall be uni- 
form in the area as to all handlers. The basis of plaintiff's complaint 
in this regard, as stated by plaintiffs, is that under Section 903.3 (e) 
a handler who imports milk “must pay Class One price for at least 
95 percent of milk” purchased from local producers regardless of the 
purpose for which the milk is used, while handlers who do not im- 
port milk pay producers for their milk either Class One or Class 
Two price, according to the actual use made of the milk. 

As we observed above, absent the amendment effective January 1, 
1944, producers delivering milk to import handlers were [22] at 
the mercy of the handlers, as to the Class in which their products 
would be considered. Under the previous order, a producer who 
delivers his milk to a non-importing handler has his product classed 
and paid for according to its use. On the other hand, if a producer 
delivered to an import handler, he had his milk classified on a fic- 
titious basis, a percentage basis of imported and producers’ milk— 
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the class under which the producers’ milk was paid for varying, not 
according to its use, but according to the amount of milk imported 
and mixed with the producers’ milk. It appears to the Court that 
the producers were in a much better position to complain of a dis- 
crimination and lack of uniformity in price under the old order, 
than the handlers are under the new order. ‘The effect of the amended 
order is to declare to the importing handler, when he receives pro- 
ducers’ milk, “If you have Class One uses for fluid milk, then to the 
extent of 95 percent of such use producers’ milk will be so used, but if 
you elect to devote it to a cheaper use, it will still be classed as fluid 
milk.” ‘There can be no basis for a claim from the handler that he 
could not use the milk in that class. Only to the extent that he has 
such uses available is it so classified. If the handler chooses to divert 
the producers’ milk to Class Two uses, and use instead imported or 
ungraded milk for his Class One use, that is a decision resting solely 
with the handler. The importing handler, like the non-importing 
handler, fills his Class One uses with producers’ milk to the extent 
available and pays for it accordingly. Instead of being subject to 
the charge of lack of uniformity as between handlers, the amended 
order promotes such uniformity. In the case of Waddington Milk 
Co. v. Wickard, 2 Cir., 140 F.2d 97, 101, the Court of Appeals for 
the Second Circuit had before it an order which, for the purpose of 
classifying milk for wholesale prices, used “the time when it leaves 
the initial receiving plant of the distributor.” Here the Secretary 
takes the uses available, in the case of the importing handler, prior 
to the mixing of the producers’ milk and imported milk, as the yard- 
stock or formula for fixing classification of the milk. In approving 
the formula in the Waddington Milk Co. case, the Court said: 

“Tt therefore seemed desirable that certain differentiations based 
on the manner of utilization of the milk should be made. But there 
were obvious difliculties in making the ultimate consumers’s utiliza- 
tion the test. Not the least of these was the fact that here was an 
Agricultural Adjustment Act, or frankly a regulative measure to 
improve marketing conditions not for the consumer, but for the pro- 
ducers, as the declaration of conditions, 7 U.S.C.A., § 601, stated ; 
it was the impairment of ‘the purchasing power of farmers’ and the 
destruction of the value of ‘agricultural assets which support the 
national credit structure’ towards which the legislative attention was 
directed. But the producer had little direct interest in or control 
over the ultimate utilization of the milk and might well be prejudiced 
if his recompense were made to depend upon that utilization. Given 
the conditions and the purpose, there appears to be nothing unrea- 
sonable in selecting as the controlling point for determination of 
the form in which milk is to be classified for the fixing of wholesale 
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prices the time when it leaves the initial receiving plant of the dis- 
tributor.” 

To hold that the Administrator could not recognize this situation 
caused by importers of milk, as described, as one tending to destroy 
market stabilization, and take steps to correct it, would be to defeat 
the declared purpose and basis of the order. Quoting further from 
the Waddington case in this connection, the Court said: 

“After all, it is the function of the Secretary, not of the courts, 
to devise a fair system of fixing marketing costs. Here he acted 
only after the most extensive hearings and consideration of the 
interests of all parties with the referendum required by the Act, 
United States v. Rock Royal Co-op., supra * * *; and the later his- 
tory of the order shows that it has been under constant supervision 
and examination since its adoption. The order is complicated and 
detailed; certainly it appears more likely to achieve fairness in the 
greater number of cases than any we can think of or suggest. We 
are clear that it results in no unfair discrimination among handlers 
here. Indeed to an unusual degree, considering the complications 
of the industry, equality of opportunity to operate and of operation 
is preserved by it.” 

Under the order, if a handler’s Class One sales run close to his 
total producers’ milk, that is, 95 percent of it, and a handler imports 
milk to make up the deficit in Class One requirements, the handler 
may import milk and pay his producers on the basis of 95 percent 
[227] of their milk at Class One price and the balance at Class Two 
price. The handler may import milk at any time. If his Class One 
uses are not sufficient to take the supply of producers’ milk, he would 
pay only Class One prices for the milk used, and Class Two prices 
for the balance. He may reduce his producers’ price only when his 
Class One uses exceed 95 percent of the producers’ milk received by 
him. 

The order is uniform in its application as to all handlers. All 
handlers pay Class One prices to the producers for milk for which 
they have Class One uses. Thereafter all handlers pay Class Two 
prices for milk devoted to such purpose and an importing handler 
can not destroy the uniformity of operation. The exception cover- 
ing the case of importing handlers is uniform as to all importing 
handlers. Thus, the order is uniform as to all handlers under like 
circumstances. This we understand to be the test, that the order 
shall come within the power delegated under the Act. Nicol v. Ames, 
173 U.S. 509, 19 S.Ct. 522, 43 L.Ed. 786, Midwest Mutual Ins. Ass’n 
v. De Holt, 208 Towa 49, 222 N.W. 548. 

[10] Objection is made to Section 903.8 (e) of the amended order 
as being in conflict with Section 608¢ (5) (G) of the Act, which 
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denies to the Secretary the making of a marketing agreement or 
order which prohibits or in any manner limits, in the case of the 
products of milk, the marketing in the area covered by the market- 
ing agreement or order, of any milk or products thereof produced 
in any production area in the United States. 

The amended order does not prohibit the marketing of imported 
milk in the St. Louis area, nor does it /imit the marketing of m7//i: 
products in the St. Louis area. The order does limit the marketing 
of imported milk in the St. Louis area. If the statute must be con- 
strued to prohibit a marketing agreement or order, limiting the mar- 
keting of imported milk in the area covered by the order, under any 
circumstances, whether necessary to make the Act and orders under 
it effective or not, then the order in this case must be held invalid 
for that reason. 

[11,12] The Secretary has interpreted subsection (G) of the Act 
as providing that no agreement or order shall prohibit the market- 
ing of import milk into the area covered by the order, but that a 
marketing agreement or order may, if necessary to effect the pur- 
pose of the Act, limit the marketing of imported milk: that the term 
“limit” used in the Act refers to the marketing of “milk products.” 
The Departmental interpretation is entitled to some weight. In 
United States v. American Trucking Associations, 1939, 310 U.S. 
534, 60 S.Ct. 1059, 84 L.Ed. 1345, the Supreme Court announced 
the rule with regard to interpretation of statutes by the Admin- 
istrator charged with administering the Act. The Wage and Hour 
law was under consideration. The Court said (310 U.S. loc. cit. 
549, 60 S.Ct. 1067, 84 L.Ed. 1345) : 

“In any case such interpretations are entitled to great weight. 
This is peculiarly true here where the interpretations involve ‘con- 


temporaneous construction of a statute by the men charged with 
the responsibility of setting its machinery in motion: of making the 
parts work efficiently and smoothly while they are yet untried and 
999 


new. 

The statute, like the amended order, is not without its complica- 
tions, yet we believe its terms to be plain on the question here pre- 
sented. Note the language of the statute, and particularly the part 
italicized, 

“No marketing agreement or order applicable to milk and _ its 
products in any marketing area shall prohibit or 7» any manner 
limit, in the case of the products of milk, the marketing in that 
area of any milk or product thereof produced in any production area 
in the United States.” 

Unless the statute is interpreted to mean that the language “or 
in any manner limit” refers to milk products, then the language 
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“in the case of the products of milk” is without meaning and might 
as well have been left out of the Act. If possible, an interpretation 
should be given to the Act which gives meaning to all the terms 
included in the Act. See Jones v. York County, Neb., 8 Cir., 1931, 
47 F.2d 887, where the Court ruled (loc. cit. 889) : 

“Not only should the Act be given effect as a whole, but effect 
should be given to each of its expressed provisions, and hence all 
the language of the Act must be considered. It is a recognized rule 
of construction or interpretation that the legislative intent is to be 
deduced from a view of the whole and every part of the statute 
taken and compared together, and, if possible, this Act should be 
so construed as to render it a consistent and harmonious whole, 
and that construction should be fa- [222] vored which will render 
every provision operative, rather than one which would make some 
of its provisions idle or nugatory.” 

There is no claim that the amended order “in any manner limits” 
the marketing in the St. Louis area of “the products of milk” pro- 
duced in other production areas in the United States. On the con- 
trary, the effect of the amended order is to encourage the marketing 
in the St. Louis area of milk products produced in other areas by 
“limiting” and not “prohibiting” the importation of fluid milk for 
fluid milk purposes. That the interpretation placed upon subsec- 
tion (G) by this Court was the interpretation intended by Congress 
is indicated by the statement before the House at the time the Act 
was being considered. The fear on the part of Representatives from 
states exporting milk products prompted the limitation provision. 
Manifestly it cannot be economically sound to transport fluid milk 
from one area to another, or, as in the case before the Court, from 
one area where there is a shortage of fluid milk to another area. 
We doubt that the dairy interests of Minnesota or New York had 
any thought of sending their fluid milk to the St. Louis area, there 
to compete with the fluid milk produced in the St. Louis area—it 
was the milk products of these milk producing areas which were 
uppermost in the minds of their Representatives and prompted the 
writing of the restrictions into the law. When this provision came 
from the conference, the managers for the House reported, page 21: 

“Under the House bill no marketing agreement or order appli- 
cable to milk and its products in any marketing area could prohibit 
the marketing in that area of any milk or product thereof produced 
in any production area in the United States. The Senate amend- 
ment extended this provision so that no marketing agreement or 
order so applicable could limit in any manner the marketing in the 
marketing area of milk or its products produced anywhere except 
that certain limitations on the marketing of milk were specifically 
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permitted. The conference agreement retains the House provision with 
respect to prohibitions on the marketing of both milk and products of 
milk. The conference agreement also denies the authority to limit 
in any manner the marketing in any area of milk products (butter, 
cheese, cream, etc.) produced anywhere in the United States. The 
language adopted by the conference agreement does not refer to 
milk, and so does not negative the applicability to milk, for use in 
fluid form or for manufacturing purposes, of the provisions of the 
bill relating to milk, such as the provisions on price fixing, price 
adjustment, payments for milk, etc.” 

While it cannot be said that in passing the law on which the milk 
agreements are based, Congress had in mind the limitation on im- 
porting milk which results from the method or formula used to 
make the classification effective under the amended order, yet it does 
appear from the proceedings before the House which counsel for 
the plaintiffs have supplied the Court, that certain restrictions were 
contemplated, in connection with classification and price fixing under 
the Act. We quote from the statement of the Chairman of the Agri- 
culture Committee : 

“In order to get away from the terrific conditions that have pre- 
vailed in the milk industry there is provided in the bill authority 
to fix a minimum price to producers. That, at least in a measure, 
would limit or tend to limit shipment * * * Then it is a universal 
custom in the marketing of milk to classify milk. This, in a way, 
is a limitation.” 

That limitation on importation of mé/k now under consideration 
is in harmony with the Act plainly appears from a further observa- 
tion of Mr. Jones before the House: 

“That simply applies to fluid milk. You cannot make any limita- 
tion at all on the amount of butter or cheese or milk products that 
are shipped from any one area to another, and the limitation that 
may be applied on milk is only such limitation as puts each area on 
an equality with the other areas.” 

It does not put the producers of the St. Louis area on the same 
basis as the producers of the Chicago area to have milk imported 
from that area and used to displace local producers’ milk from 
Class One to Class Two or the lower price class. This Court does 
not know what the milk orders are in other areas. We think it fair 
to assume that since the same agency of the Government is adminis- 
tering all areas that an effort is being made so far as humanly pos- 
sible to put all areas on the same basis with each other. Exact 
equality of all producers in each area may not be possible, but we 
have not been informed of a plan that will promote greater equality 
among [223] them than that contained in the amended order. If 
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that portion of the order under consideration is made applicable for 
all areas throughout the United States where imported milk forces 
clown the price of local producers’ milk, it will result in producers 
and handlers in each area being put on substantial equality; it results 
in all local producers of each area having their milk placed in Class 
One up to 95 percent of their handlers’ uses. If the Class One use 
requirements of a handler cannot be supplied by the local producers’ 
delivery to him, then each handler is at liberty to import milk or 
sell ungraded milk for his Class One uses. To show the lack of 
equality as between producers in different areas in the operation of 
import handlers prior to the amended order going into effect, take 
the example above referred to where a handler receives one hundred 
pounds of milk from local producers, and receives one hundred 
pounds either ungraded or imported milk, and of the blended two 
hundred pounds of milk, disposes of 150 pounds in Class One uses 
and fifty pounds in Class Two uses. Of the delivery of the local 
producer of one hundred pounds, the local producer receives pay- 
ment for only seventy-five pounds as Class One, and the other twenty- 
five pounds he is paid for on a Class Two basis. The entire one hun- 
dred pounds of imported or ungraded milk going into the blend may 
be (and according to some of the testimony was) paid for to the 
producer of the area from which the milk was imported at Class 
One price. We doubt very much if such imported milk is delayed 
in classification until the handler in the St. Louis area decides what 
percentage of the blend with local producers’ milk will be used in 
each Class. Thus it is possible and probable that the producer in 
the area from which the hundred pounds of milk was imported will 
have his entire hundred pounds of milk put in Class One while the 
local producer has only a percentage or 75 percent of his milk put 
in Class One. The plaintiffs state only half the proposition when 
they argue, “Thus the importation of milk upon an equality with 
locally produced milk was the basis upon which the Act, with or 
without Section 8c (5) (G) was interpreted, explained, and adopted.” 
Locally produced milk should, in like manner, as far as possible, be 
placed upon a basis of equality with the classification of imported 
milk, insofar as the producer thereof is concerned. 

[13] Plaintiffs assert that Section 903.3 (e) of the amended order 
violates Article I, Section 8 of the Constitution, requiring uniform- 
ity of imposts, and Article I, Section 9, which provides that no 
preference shall be given by any regulation of commerce or revenue 
to the ports of one State over those of another. It is plaintiffs’ posi- 
tion that these constitutional provisions prohibit the limitations re- 
sulting from the operation of Section 903.3 (e) of the order as a dis- 
criminatory burden upon out of state milk, and that the Act must 
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be construed to conform to the constitutional provisions referred to; 
that the amended order constitutes a trade barrier of a character 
prohibited by Federal as well as State organic law. 

The amended order makes no charge, of any kind, upon milk 
brought into the area from other areas. The price import handlers 
pay for imported milk is a matter of contract between the import 
handlers and those from whom they make the purchases. A han- 
dler may import all the milk he desires, but he cannot use it in a 
class that results in reducing the classification of local producers’ 
milk and destroys the effects of marketing orders under the Act. 
We see no application of the provisions of the Constitution cited by 
the plaintiff to the question now before the Court. Article 1, Sec- 
tion 9, of the Constitution, which provides that no preference shall 
be given to the ports of one state over those of another, has no ap- 
plication, because no preference is given to the ports of one state 
over those of another. The local producers covered by the market- 
ing agreement are largely Illinois producers, and one of the pur- 
poses of the amended order is to maintain and increase the flow 
of milk into the St. Louis area, mainly from Illinois producers. It 
is these producers whose production is discouraged by permitting 
imported milk to displace their milk in Class One. The reduction 
of such production may reduce the flow of such milk in interstate 
commerce. The War Food Administrator has found that the regu- 
lation is in the public interest. The only discouragement to the 
importation of milk which may result from the amended order will 
come about from the price which importing handlers may have to 
pay for imported milk, and which price may make it unprofitable 
to use such milk as Class Two, but this price is not fixed by the 
order and remains a matter of agreement between importing han- 
dlers and out [224] of area milk suppliers. To absorb transporta- 
tion costs, import handlers desire to put imported milk in Class One 
uses as far as possible, and thereby displace local producers’ milk, 
with the result that producers’ milk goes into Class Two at a lower 
cost to the handler. If the operation of the importing handlers as 
conducted prior to January 1, 1944, were to continue, the only way 
consequent injury to the local producers could be remedied, would 
be by raising the price of Class One and Class Two milk to a point 
where it would be a burden on consumers and non-importing han- 
dlers. The record shows that importing handlers secure their im- 
ported milk from the Chicago area, an area with a milk shortage 
equal to if not greater than the St. Louis area. To raise prices to 
be paid to the local producers to meet a problem thus created by 
the importing handlers, importing milk from such source, and pay- 
ing cost of transportation of such milk to St. Louis, would in itself 
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seem to raise a serious question of public interest affected thereby 
and plaintiffs cannot torture the doctrine which condemns erection 
of trade barriers by federal authorities into justifying the practice 
followed by them prior to the promulgation of the amended order. 
No importer of milk into the St. Louis area pays any tax that results 
from any provision of the amended order, and no local producer 
receives any premium from any import handler from the impor- 
tation of milk. Plaintiffs claim that the order creates a trade bar- 
rier and lays discriminatory burdens upon out of state milk. Con- 
sidering this position in the abstract, persons who might be affected 
thereby are not here objecting to the order. In the case of Queens- 
boro Farm Products v. Wickard, supra, the Court said (137 F.2d 
loc. cit. 977, 978, 979) : 

“For, so far as appellant is concerned, the issue of their validity 
is hypothetical. ‘Vicarious complaints will not serve.’ A person 
cannot ordinarily raise a question as to the validity of aspects of 
official action which do not adversely affect his own legally pro- 
tected interests. That doctrine is well settled ‘notwithstanding the 
seeming logic of the position’ that, if the official action is invalid as 
against any persons affected by it, ‘it is void as to all’; accordingly 
the Supreme Court, having held a statute unconstitutional as applied 
to one person on a certain state of facts, has subsequently held the 
same statute constitutional as applied to another person on another 
state of facts. ‘That doctrine is but one phase of the Supreme Court’s 
long-established policy of unwillingness to worry about how to cross 
bridges it has not yet reached. ‘That reluctance has been manifested 
in its refusal to consider hypothetical questions relating not only to 
the constitutionality of statutes but also to variety of other issues 
including—notably for our present purposes—the issue of whether 
an administrative officer has acted in violation of a valid statute. 
Consequently, the possible injury to others than appellant which 
might result from the Secretary’s order is a matter we shall not 
consider. * * * Congress did not accord to persons seeking a review 
under this Act the right to vindicate the public interest, did not 
constitute them ‘private Attorney Generals.’ ” 

Plaintiffs assail the order and particularly Section 903.3(e) as 
being contrary to the protection of the public interest section of 
the Act. Plaintiffs claim, as a basis for this contention, that pro- 
ducers stand to gain by underproducing and thereby forcing the 
importation of milk or use of ungraded milk in the area, with the 
result that all of producers’ milk will fall into Class One use. 

[14,15] There attaches to the amended order a presumption of 
the existence of facts justifying the specific exercise of the authority 
delegated to the Secretary. The objection of the plaintiffs to the 
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order on the ground that it will tend to cause under-production 
finds no basis, in our opinion, on the record in this case. The objec- 
tion goes rather to the judgment exercised by the Secretary than 
to a question of law on the legality of the order. Unless the order 
in the respect complained of has no reasonable relation to the objec- 
tives set forth in the Act, or unless it is otherwise shown to be arbi- 
trary, “the plaintiffs have assumed the heavy burden of overcoming 
the presumption * * *.” Thompson v. Consolidated Gas, 300 U.S. 
55, loc. cit. 70, 57 S.Ct. 364, 371, 81 L.Ed. 510. The order became 
effective January 1, 1944. There was a h -aring held on March 27, 
1944, and a further hearing on August 11, 1944. At neither of these 
hearings, subsequent to the effective date of the order, was any show- 
ing made or attempt made to show that the production of milk in 
the St. Louis area had been reduced as a result of the order and 
particularly Section 903.3(e) of the order. This Court is not in a 
position, in the face of such record, to prestime on the basis of the 
bald assertion of plaintiffs, [225] that the order will tend to de- 
crease production. 

[16] Plaintiffs except to the failure of the amended order to pro- 
vide for classification and price of imported milk and ungraded 
milk. The Act does not provide for minimum price fixing on such 
milk. The purpose of the Act and the authority therein granted 
to the Secretary to fix minimum prices for milk is to secure an ade- 
quate price to the “producer” and an adequate supply of milk for 
the consumer. Since plaintiffs are at liberty to use imported and 
ungraded milk as they decide is to their interest only and to pur- 
chase imported and ungraded milk at a price, without a fixed mini- 
mum,-we are unable to see how plaintiffs have any real basis for 
complaint in this respect or that it has any merit. 

[17] Plaintiffs object to the provision of the order which places 
on the handler the burden to prove the use which was made of milk 
received from producers. Section 903.3(a) of the amended order 
provides that “the burden rests upon (1) the handler * * * to prove 
to the market administrator that such milk should not be classified 
as Class One milk; * * *” Subsection (b) of the same section de- 
fines the two classes of milk. 

The order requires the handler to make reports to the market ad- 
ministrator showing the milk handled and the classes in which it 
was used, under the terms of the order. All milk is placed in Class 
One by the Market Administrator unless proof be furnished by the 
handler of its use in Class Two. Any arbitrary action of the Mar- 
ket Administrator in rejecting proof of proper classification is re- 
viewable. A similar provision in a milk order was approved in 
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United States v. Ridgeland Creamery Co., D.C. 47 F.Supp. 145, loc. 
cit. 149. The provision as to burden of proof appears to this Court 
a reasonable and fair method of determining classification of milk. 
The handler is in possession of all facts and records upon which 
knowledge as to the use of milk and the grades in which it should 
be placed, must be based. Why shouldn’t the burden be placed in 
such hands, so that upon the basis of facts showing the use of milk, 
the handler can furnish the evidence reasonably necessary to the 
Market Administrator? Under such circumstances, it certainly 
would be an unusual and awkward regulation to place the burden 
upon the Market Administrator. Such a provision in the marketing 
order is a part of the method prescribed by the Administrator for 
the classification of milk, and we find nothing in its terms contrary 
to the Act. The fact that no such requirement is imposed as to im- 
ported milk is immaterial, since the order neither classifies nor places 
a minimum price on imported milk. 

[18] Plaintiffs allege that the amended order is invalid because 
it contravenes the Stabilization Act of 1942 and executive orders 
made thereunder. The law known as the Stabilization Act of 1942, 
56 Stat. 765, 50 U.S.C.A. Appendix § 961 et seg., directs the Presi- 
dent to stabilize prices on the basis of levels that existed on Sep- 
tember 15, 1942, subject to exceptions. Adjustments were author- 
ized under the Act, with respect to prices, a change in which is 
found necessary in connection with the prosecution of the war or to 
correct gross inequalities. 

The Stabilization Act provides that maximum prices on agricul- 
tural commodities shall not fall below certain levels and that modi- 
fications in prices for agricultural commodities may be made where 
the maximum prices do not reflect increased cost to producers since 
July 1, 1941. By Executive Order No. 9250, 50 U.S.C.A. Appendix 
§ 901 note, the President delegated to the Economic Stabilization 
Director certain authority under the Act, and by Executive Order 
No. 9328, 50 U.S.C.A. Appendix § 901 note, a further delegation of 
authority to the Economic Stabilization Director was made, includ- 
ing the power to take such action as he deemed necessary to main- 
tain and increase production. The Economic Stabilization Director, 
acting under the executive orders referred to, approved the amended 
order to the St. Louis marketing agreement prior to its effective 
date. We have not been directed to any portion of the record as a 
basis for a claim that the Economic Stabilization Director acted 
arbitrarily or capriciously in approving the order. Aside from the 
fact that the Economic Stabilization Director would have authority 
to increase prices to producers under certain circumstances, we find 
little basis for a claim that prices have been increased under the 
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minimum prices set in the amended order as compared with the 
previous order. In the report filed on the 13th day of October, 1943, 
the Acting Director of War Food Distribution concluded that no 
price changes [226] should be made at this time, and the amended 
order is based upon that conclusion. True, the producers sought a 
general and substantial increase in Class prices, but this was not 
granted. The increases resulting from the amended order were very 
slight and with minor exemptions the increase to producers was due 
to the increase in producers’ milk going into Class One utilization 
by virtue of the order providing for its preference in that class where 
such use was available prior to the use of imported milk for Class 
One purposes. As to those handlers that are required to pay an in- 
crease in price for milk as a result of the amended order, the increase 
is not substantial.”° Exhibits 19 and 20 show that for the months 
of January and February, 1944, subsequent to the effective date of 
the amended order, many of the handlers paid in excess of the mini- 
mum pricés, such excesses ranging in price as much as thirteen cents 
per hundred weight in January and ten cents per hundred weight 
in February. It would appear, therefore, that competitive condi- 
tions caused some of the handlers to pay more than the minimum 
price as provided in the amended order. The amended order is not 
in violation of the Stabilization Act of 1942. 

We pass to plaintiffs’ objections based upon alleged failure of the 
Administrator to comply with procedural requirements of the law 
leading up to the issuance of the amended order. ‘The first three 
procedural objections charge that the record fails to support the 
amended order with regard to (A) classification of milk under Sec- 
tion 903.3 of the amended order, (B) change in butter fat differen- 
tial provided in Section 903.8(b) of the amended order and (C) 
price increases generally alleged to be effected by the amended order. 

[19,20] In passing upon objections of the character here pre- 
sented, this Court may not weigh the evidence and substitute its 
independent finding for that of the Administrator. Clark vy. Port- 
land General Electric, 9 Cir., 111 F.2d 708. No authority is needed 
to support the proposition that the Administrator’s findings, if sup- 
ported by substantial evidence before him, should not be disturbed 
by this Court, even though upon a consideration of all the evidence, 


“Under an agreement between plaintiffs and defendants, plaintiffs claim (see reply to 
counterclaim) they are paying into the registry of the Court, subject to final determination 
of this case, the price increases, resulting under the amended order. From January Ist, 1944 
to April 20, 1944, $135,587.02 had been deposited. Originally deposits were made by thirteen 
of the plaintiffs. The last deposit was made by only eight of the twenty-two plaintiffs who 
filed this case. Between the first and last deposit apparently five handlers ceased to pay any 
increase to producers. At the time of the last deposit, if only eight handlers were paying any 
increase to producers, it would seem to follow that the amended order gave no general price 
increases. The records of the Clerk’s office show an average deposit of approximately $8,000 
for each month. If made by eight handlers, it averaged $1,000 per month for each handler. 
If made by fourteen handlers, it averaged less than $600 per month. When such sums are 
divided among all of the handlers’ producers for a month, the increase to each producer is 
apparently not substantial. 
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this Court might reach a different conclusion. The Agricultural 
Marketing Agreement Act and agreements and orders made there- 
under are not only designed to establish prices to farmers or pro- 
ducers at a level which will give agricultural commodities a pur- 
chasing power equal to that prevailing in a certain base period, but 
the orders are intended to make prices so established effective. Such 
orders can be of no force if practices of handlers are permitted to 
render them inoperative in fact. That the practice of handlers in 
importing milk and mixing it with producers’ milk and classifying 
producers’ milk on a percentage basis, resulted in reducing the price 
of milk to producers contrary to the purpose of the marketing agree- 
ment appears amply sustained from the record if any record is 
needed to sustain such a self-evident conclusion. At the hearing 
held on the proposal to amend existing milk order, September 3, 
1943, A. D. Lynch, Secretary-Manager of the Sanitary Milk Pro- 
ducers, gave testimony, including the following: 

“Sanitary Milk Producers has requested that provisions be made 
for crediting all Class One sales to local St. Louis. producers, as de- 
fined in the order, prior to allowing receipts from other sources to 
be accounted for as Class One. 

“A report computed by the Market Administrator’s Office entitled 
‘Reported Pounds of Approved Milk Purchased by St. Louis Han- 
dlers From Sources Outside the St. Louis Supply Area, 1941-19438.’ 
and already in the record shows by months for [227] 1941 up to 
date the extra dollars that local St. Louis producers would have re- 
ceived had they not been compelled to have their milk pooled with 
importations from the outside. 

“In July, 1948, the loss to St. Louis producers amounted to 
$25,622.04. In July a year ago the amount was $20,082.97, while in 
July, 1941, it was $7,499.00. This sum is increasing at a rapid rate 
and there is no justifiable reason why St. Louis producers should be 
credited with Class Two sales when outside importations are made.” 

In the hearing held on March 27, 28, 1944, to consider the petition 
filed by plaintiffs under Section 8c(15) (A) of the Act, excepting 
to the proposed order, Joseph B. Winkler was called as a witness 
by the plaintiffs. Mr. Winkler is Manager of the Valley Farms 
Dairy, one of the plaintiffs. As to the effect of importing handlers 
diverting local producers’ milk to Class Two use in order that im- 
ported milk might be utilized in Class One, and its effect upon local 
producers and the price that they are paid for their milk, Mr. 
Winkler testified : 

“We made a deal with Pevely Dairy we could contract for 3,000 
pounds of milk a day from June until December 31st of imported 
milk. That was earmarked for us. 
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“Q. At what class price was that billed to you? A. Class I price, 
plus the handling at Chicago, plus transportation, plus the handling 
charge at St. Louis. 

“Q. Now, what effect did the billing to you at Class I price have 
upon the price that you paid to your local producers? A. Well, it 
just cut my local producers out of that percentage of Class I milk 
I bought from them and lowered my price accordingly.” 

There is evidence in the record to the effect that the importing 
handlers’ practice now under consideration tended to discourage pro- 
duction of milk by local producers. Certainly it could not be ex- 
pected to encourage production in the St. Louis area. On this sub- 
ject, Mr. Lynch testified : 

“Q. Now, one of your proposals is to allocate all the producer 
milk to Class I before any milk can be paid for at the Class II 
price? A. Yes. 

“Q. What is the purpose of that? A. We feel it is discrimi- 
natory to local producers to have a situation whereby any of their 
milk is accounted for as Class II, when outside milk is shipped in 
and is shared and shared alike with local producers. We think that 
over a period of time that this would tend to discourage any increase 
in local production and is taking dollars that we feel are earned by 
local producers and sending them out to other areas. We think it 
is a bad economic policy to have that go on.” 

Again testifying on the same subject, Mr. Lynch stated: 

“Q. Whether or not the Chicago milk might be considered as 
emergency milk, do you feel that there is still some justification for 
allocating the milk of local producers to Class I first from the 
purely economic standpoint that it is more eflicient marketing? 
A. Yes. 

“Q. Is that your point? A. And to encourage the nearby milk 
to come to this market and we should go to Wisconsin and get our 
by-products and get our regular nearby milk of local farmers, lower 
costs and nearby milk is fresher when it finally is sold to the con- 
sumer.” 

On the subject of butter fat differential, under the amended order, 
to urge there is no evidence on this subject in the record, or no evi- 
dence upon which the order in that respect can be based, is to ignore 
many pages of the record made at the promulgation hearing. ‘To 
cite one example, we quote from the testimony of Mr. Fulton, a pro- 
ducer of milk in the St. Louis area: 


Mr. Fulton: “I am a producer of inspected milk with a high but- 
ter fat content, and the present price for the butter fat differential 
is 44% percent per point. If I were to sell my milk to a condensery 
without having any inspection, I would receive 714¢ per point for 
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the first five points above 314 percent and 5¢ per point up to the 
test of milk that I delivered. Our test will run on an average 
of about 5.2 percent, and on that basis we would have a premium 
over the 314 percent milk of 9714¢ for the 5.2 percent milk. The 
milk that we are selling now at 414 percent would be worth a pre- 
mium of 7614¢.” 

Mr. Lynch: “How much difference is there in favor of the con- 
densery market in your case?” 

Mr. Fulton: “That would be about 21¢ more for condensery milk 
than we are receiving for our inspected milk.” 

[228] Mr. Lynch: “As far as the fat differential is concerned ?” 

Mr. Fulton: “Yes.”" 

What we have heretofore said as regards alleged increase in price 
granted to producers by the amended order covers plaintiffs’ com- 
plaint in this regard under their procedural objections. 

[21] There are many decisions in the appellate courts on appeals 
for review of milk orders and construction of orders of the Secre- 
tary of Agriculture under the Act. We think it can be fairly said 
that without exception in passing upan such matters, the Courts 
have given serious consideration to the complexities of administer- 
ing the Agricultural Marketing Agreement Act. The decided cases 
express recognition of the intention of Congress to give to the See- 
retary, and under present administration, the War Food Admin- 
istrator, wide discretion in devising regional marketing plans, clas- 
sifications under the Act, and formulas for making such classifica- 
tions effective. The Courts are cautioned to be slow to intrude on 
the Administrator’s exercise of the discretion placed in him under 
the Act, Manifestly, one of the reasons for this is the inability of 
the Courts to undertake competently the task of devising and there- 
after regulating milk marketing programs under the Act. When 
one reads the amended order or marketing agreement involved in 
this case, the technical language in which it is couched, and testi- 
mony in the record of the same character, the wisdom of this policy 
becomes manifest, as was said by the Court, in the Queensboro Farm 
Products case, supra (2 Cir., 137 F.2d 969, loc. cit. 980) : 

“Tf ever there was a place for that doctrine, it is, as to milk, in 
connection with administration of this Act because of its background 
and legislative history.” 

See also Gray V. Powell, 314 U.S. 402, 62 S.Ct. 326, 86 L.Ed. 301; 
United States v. American Truching Associations, 310 U.S. 534, 
60 S.Cit. 1059, 84 L.Ed. 1345. 

Plaintiffs charge error in the administration procedure by refusal 
of certain evidence offered by plaintiffs to show (A) the extent of 


For further testimony on this subject, see pages 32, 53, 94, 164, 178, and 194 of the pro- 
mulgation record. 
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price increases effected by the amendments; (B) the butter fat dif- 
ferential violates the use classification required by the Act; and (C) 
the price increases resulting from the amended order are confiscatory. 


|22|] The charge that the butter fat differential provided for in 
the amended order violates the use classification required by the 
statute is answered by the absence of a butter fat classification in 
the amended order. The Act provides that price shall be subject to 
adjustment for grades or quality of milk purchased by handlers from 
producers. Butter fat content of milk is considered in determining 
the price to be paid producers for their milk. 

[22] Plaintiffs complain because they were not permitted at the 
15-A hearing on their petition excepting to the amended order, to 
show the “extent of price increases” under the amended order. The 
announced purpose of the amended order was not to grant any “class 
price changes.” None were granted. If the effect of the amended 
order was nevertheless to grant general increase in prices, we think 
plaintiffs should have been permitted to show that—but at which 
hearing? The notice of hearing (dated August 27, 1943) gave plain- 
tiffs detailed notice of the change proposed in the order and upon 
which the promulgation hearing was about to be held. The changes 
made by the amended order and now complained of by plaintiffs 
were in effect set out in the notice. We think the place for plaintiffs 
to have offered this testimony, if they had any, on the effect of such 
change on increasing prices, was at the promulgation hearing. They 
did not do so. Plaintiffs offer no explanation for their failure to 
do so. 

[24] On the claim of “confiscation,” “because of officially im- 
posed ceiling prices at or below which their milk and products are 
required by law to be sold and the price increases imposed by the 
amendments * * * do not permit any reasonable margin of opera- 
tion,” evidence on this position of plaintiffs had no part in this case 
because, even if plaintiffs had shown they were entitled to an in- 
crease in selling price, the Administrator could not have granted 
relief. 
legality of the order to carry out the purpose of the Marketing Agree- 


The problem before the Administrator was the necessity and 
ment Act—increase in selling prices for handlers is not [229] one of 
them. That is a matter which by law has been placed under the juris- 
diction of the Office of Price Administration. 

In the case of LaVerne Co-op. Citrus Ass'n vy. United States 
(9 Cir., 143 F.2d 415) the Court of Appeals for the Ninth Circuit 
had a somewhat similar question before it, as is here presented by 
plaintiffs, and in connection with an order under the same Act, as 
the amended order in this case was made. The Court ruled (143 
F.2d loc. cit. 420) : 
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“Courts before have refused to hear defendants on points suscep- 
tible of correction by administrative procedures. In Bradley v. Rich- 
mond, 227 U.S. 477, 33 S.Ct. 318, 57 L.Ed. 603, a defendant, con- 
victed of conducting business without a license, was not permitted 
to complain of his discriminatory classification under the licensing 
act because he had failed to pursue his administrative remedy, there 
being no want of due process in the scheme of the act. Very re- 
cently the Supreme Court refused to consider constitutionality as a 
defense in a criminal case under the Emergency Price Control Act 
of 1942 [50 U.S.C.A. Appendix § 901 et seqg.] where the defendant 
had.not attempted to question a price regulation through the chan- 
nels and during the time provided in the Act, Yakus v. United States 
[3821 U.S. 414], 64 S.Ct. 660 [8S L.Ed. 834.] The Court found no 
lack of due process of law although the Emergency Price Control 
Act requires the enforcement of regulations made under it until the 
final disposition of a case on judicial review, that is, until the com- 
pletion of the statutory procedure for review. 

“With respect to orders concerning rents under the Emergency 
Price Control Act the Supreme Court commented in Bowles v. Wil- 
lingham [321 U.S. 503]; 64 S.Ct. 641, 650 [88 L.Ed. 892]: ‘Here 
Congress has provided for judicial review of the Administrator’s 
action. To be sure, that review comes after the order has been pro- 
mulgated; and no provision for a stay is made. But as we have held 
in Yakus v. United States, supra, that review satisfies the require- 
ments of due process. As stated by Mr. Justice Brandeis for a 
unanimous Court in Phillips v. Commissioner [of Internal Revenue], 
283 U.S.589, 596, 597, 51 S.Ct. 608, 611,75 L.Ed. 1289 ‘Where only 
property rights are involved, mere postponement of the judicial 
enquiry is not a denial of due process, if the opportunity given for 
the ultimate judicial determination of the liability is adequate. (Cit- 
ing cases.) Delay in the judicial determination of property rights 
is not uncommon where it is essential that governmental needs be 
immediately satisfied.’ ” 

[25] Recognizing the position in which the law places them with 
regard to remedy, if any is called for, on increasing their selling 
price, plaintiffs complain that it was error for the Administrator to 
refuse to defer the effective date of the amended order until relief 
in this respect could be secured from the Office of Price Administra- 
tion. At the hearing before this Court it was stated that a petition 
is now pending before the Office of Price Administration for relief. 
This complaint, even under the assumed facts of plaintiffs, as to 
increased paying price for milk under the amended order, does not 
appeal to a Court of Equity, in view of the fact that plaintiffs admit 
all increase, by their own standard, is being deposited in the registry 
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of the Court, pending decision of this case. The question is now 
moot unless plaintiffs’ request for suspension of the effective date 
of the order 7s to evade payment of the minimum prices fixed in the 
formula in the amended order even if they are unsuccessful in this 
suit. 

With reference to time which may elapse between final determi- 
nation of this action, if against plaintiffs, and order of Office of Price 
Administration, if on hearing the Office of Price Administration 
should find that there is no increased cost of milk, or the increased 
cost of producers’ milk to the handlers does not justify an increase 
in the sale price of the handlers’ product, the producers would have 
no remedy for the money due them under the amended order prior 
to the finding of the Office of Price Administration. Stated another 
way, the plaintiffs seek to make the amended order of the Admin- 
istrator under the Agricultural Marketing Agreement Act contingent 
and effective on the order of the Office of Price Administration. 
Plaintiffs’ rights can be protected in the Office of Price Administra- 
tion proceeding in fixing ceiling prices. ‘The producers’ cannot. 
There is an orderly procedure for the solution of the problem posed 
by plaintiffs. Their proposal for deferment of the effective date of 
the amended order is not one of them. 

Plaintiffs state that they were denied rights accorded them by 
the law in the procedure before the Administrator prior to the effec- 
tive date of the order, January [250] 1, 1944, in that (A) plain- 
tiffs were not served with proposed finding and conclusions, after 
the promulgation hearing; (B) no proposed or tentative findings or 
conclusions were served on plaintiffs’ exceptions to the amendment, 
until a ruling on the 15A proceedings was made; (C) plaintiffs were 
denied the right to make oral argument; (D) no joint act con- 
sultation with the Price Administrator was had by the War Food 
Director prior to issuance of the order. 

[26] The proposal upon which the amendments were later formu- 
lated is contained in a notice of hearing, dated August 27, 1948, 
signed by the Assistant to the War Food Administrator. By this 
notice a hearing was set for September 3, 1943. The record of the 
hearing of September 3, 4, 1943, shows that plaintiffs were repre- 
sented by counsel. Following the promulgation hearing, the Acting 
Director of Food Distribution published his report, containing find- 
ing and conclusions, dated the 13th day of October, 1943. Plain- 
tiffs filed “exceptions” to “Proposed Amendments to Marketing 
Agreement and Order Number Three as Amended.” Plaintiffs were 
not then making any claim they were in the dark. Their brief then 
filed follows much the same line as the one now before this Court. 
Due consideration was given to the exceptions filed by the plaintiffs, 
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certain of the exceptions were sustained, the proposed amended order 
was amended, and in other respects the exceptions were denied by 
the Assistant to the War Food Administrator on December 2, 1943. 
There was no requirement that finding and conclusions be made in 
the ruling on plaintiffs’ exceptions to the amended order. Simply 
to overrule or sustain them was sufficient. Certainly no more rigor- 
ous procedure is required before the Administrator in hearing under 
the Act than would be required in a Court in ruling on exceptions 
to an order, which was supported by finding and conclusions. ‘The 
proceedings were in accordance with Section 608c (3) of the Act, 
which provides: “Whenever the Secretary of Agriculture has reason 
to believe that the issuance of an order will tend to effectuate the 
declared policy of the Act with respect to any commodity or product 
thereof specified in subsection (2) of this section, he shall give due 
notice of, and an opportunity for a hearing upon a proposed order.” 
On January 1, 1944, plaintiffs filed their “petition pursuant to Sec- 
tion 8c(15) (A) of the Agricultural Marketing Agreement Act,” 
which provides that any handler subject to an order may file a peti- 
tion with the Secretary of Agriculture, challenging the legality of 
any order, and praying relief, either by modification of or exemp- 
tion from the order. The Act provides that he shall be given an 


opportunity for a hearing on such petition “in accordance with regu- 
lations made by the Secretary of Agriculture, with the approval of 
the President. After such hearing, the Secretary shall make a rul- 
ing upon the prayer of such petition which shall be final, if in ac- 


cordance with law.” 

[27] After the filing of the petition on January 1, 1944, a pre- 
hearing conference was held by the War Food Administrator on 
February 22, 1944, at which plaintiffs were represented by counsel, 
and on March 27, 28, a hearing was conducted on the petition 
filed by plaintiffs. The procedure was explained by the presiding 
officer before the hearing commenced (Record, pages 2, 3, 4, 5, and 
6). Following the hearing, plaintiffs filed suggested findings of fact 
and conclusions of law, brief and argument. The Office of Distri- 
bution of the War Food Administrator did likewise. On June 8, 
1944, the presiding officer made a report, the substance of which was 
to deny the petition of plaintiff. Copy was served upon the plain- 
tiff and on June 27, the petitioners filed exceptions to the report of 
the presiding officer and requested an opportunity to present oral 
argument. Oral argument was heard on August 11, 1944, and on 
September 27, 1944, the Assistant to the War Food Administrator. 
after making findings of fact and conclusions, over-ruled the request 
of plaintiffs and dismissed plaintiffs’ petition. It is our opinion that 
this procedure met the requirements of Section 608c (15) (A) of 
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the Act. The Agricultural Marketing Act provides for certain find- 
ings as a basis for the issuance of an order. The findings made in 
the proceedings above referred to met the requirements of the Act, 
if in fact they did not go beyond the requirements of the Act. 
Pacifie States Bow & Basket Co. v. White, 296 U.S. 176, 56 S.Ct. 
159, 80 L.Ed. 188, 101 A.L.R. 853. American Telephone & Tele- 
graph Co. v. United States, D.C., 14 F.Supp. 121. A review of the 
record reveals that plaintiffs were at all times granted a hearing 
before rulings of the Administrator, were fully informed of rulings 
of the Administrator, and the find- [%3/] ings required by the Act, 
on which they were based. Plaintiffs, by able counsel, were repre- 
sented at the hearings, and repeatedly by written brief and written 
and oral argument placed their position before the Administrator 
fully and at length. We find no denial to plaintiffs of due process 
in the various hearings. Before the amended order was issued, plain- 
tiffs filed a brief and written argument in support of their excep- 
tions to it. That they were not permitted also to present “oral” 
argument, at that time, was not a denial of due process or any pro- 
cedural action due the plaintiffs as a matter or right. “Argument 
may be oral or written.” Morgan vy. United States, 298 U.S. 468, 
loc. cit. 481, 56 S.Ct. 906, 912, 80 L.Ed. 1288. 

|28] Plaintiffs make an exception to the amended order, based 
upon Executive Order 9250. Executive Order No. 9250 (see Code 
of Fed. Reg., Title 1-3 p. 1218) was issued under authority of the 
“Act of October 2, 1942 * * * entitled ‘An Act to Amend the Emer- 
gency Price Control Act of 1942.’” 56 Stat. 765, 50 U.S.C.A. Ap- 
pendix § 961 e¢ seg. Section 963 of the Emergency Price Control 
Act refers to fixing “maximum prices for agricultural commodities 
and products.” Frequent reference is made in this section to fixing 
“maximum prices.” We find no reference to the fixing of “mini- 
mum” prices. The same is true of Executive Order No. 9250. Take 
that portion quoted by plaintiffs in their brief: 

“The price of agricultural commodities shall be established or 
maintained or adjusted jointly by the Secretary of Agriculture and 
the Price Administrator.” Section 3, Title IV, 7 F.R. 7871. 

It is from paragraph 3 of Title IV of the order, and is preceded 
in paragraph 2 by this language: “in establishing, maintaining or 
adjusting mavimum prices for agricultural commodities * * *.” Then 
follows Section 3, from which plaintiffs quote. The part quoted by 
plaintifis is preceded and followed by words italicized: 

“Subject to the directives on policy of the Director, the price of 
agricultural commodities shall be established * * * jointly by the 
Secretary of Agriculture and the Price Administrator; any disa- 
greement between them shall be resolved by the Director, * * *” 
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We do not think the Emergency Price Control Act and Executive 
Order No. 9250 made under it supersede the fixing of “ménimum 
prices” under the Agricultural Marketing Agreement Act, but do 
not decide the question because it is not necessary to determine the 
* present issue, under the view we take. If Executive Order No. 9250 
does apply, then under paragraph 3 of Title 1V of the order, the 
Economic Stabilization Director has final authority, and he has ap- 
proved the amended order. As to the Office of Price Administra- 
tion participating in the proceedings, the record shows that two 
representatives of the Office of Price Administration attended the 
promulgation hearing. Plaintiffs were there represented. We can- 
not assume that the briefs and argument filed by plaintiffs were 
ignored by any of the parties required to pass upon the amended 
order. There is no evidence of any “disagreement” on the issuing 
of the amended order between the “Secretary of Agriculture (or 
Director) and the Price Administrator.” 

[29| It is plaintiffs’ final complaint that only after the petition 
filed by them under Section 608c (15) (A) of the Act had been ruled 
upon could the amended order become effective. We do not so read 
the provisions of the Act. Sections 608¢ (4) provides that the 
“Secretary of Agriculture shall issue an order” if certain findings 
are made upon the hearing. The hearing referred to is the promul- 
gation hearing, which in this case was held on September 3, 4, 1943. 
Section 608¢ (15) (B), being the section providing for the filing of 
a petition by handlers for modification of an order, and for review 
of the rulings of the “Secretary of Agriculture” by a United States 
District Court, states that “The pendency of proceedings instituted 
pursuant to this subsection (15) shall not impede, hinder or delay 
the United States or the Secretary of Agriculture from obtaining 
relief pursuant to Section 608a (6) of this title,’ which is the en- 
forcement section. It is self-evident that no order could be enforced 
unless it had been placed in effect. The Administrator found that 
at the time the amended order was issued, the producers were entitled 
to the minimum price set forth in the amended order, and that the 
order was necessary to carry out the purposes set forth in the Act. 
See La Verne v. United States, supra, where it was held: 

“By its terms the Act gives supremacy to the method outlined in 
§ 608¢ (15) of testing the validity of orders, Proceedings [232] under 
§ 608a (6) are to abate upon the rendering of a final decree in 
proceedings brought pursuant to § 608c¢ (15), giving only a tem- 
porary effect to the decree of enforcement under the former section. 
Relief under the enforcement section is not to be deterred in any 
way by the pendency of proceedings under § 608¢ (15).” 





BAILEY FARM DAIRY CO. et al. v. JONES 5 A.D. 73 
61 F. SUPP. 209 


We have read and considered the brief furnished by learned coun- 
sel for plaintiffs, but find that the complaint, together with the 
record, fails to show any facts upon which the relief prayed for in 
the complaint can be granted, and that the defendants’ motion for 
summary judgment should be sustained. 


CouNTERCLAIM 

[30] The defendants have filed a counterclaim under the pro- 
visions of 7 U.S.C.A. § 608a (6), seeking an order against certain 
of the plaintiffs who have been engaged since January 1, 1944, in 
the handling of milk in the St. Louis area, and are therefore sub- 
ject to the amended order effective on the last named date, but have 
failed to comply with it. These plaintiffs are alleged to have failed 
during the period from January 1, 1944, and to be still failing and 
refusing to pay producers for milk purchased at the minimum price 
set forth in the amended order. The plaintiffs referred to in the 
counterclaim do not deny the charge of non-compliance with the 
order, but challenge the jurisdiction of the Court for the reasons 
set forth in the complaint. Certain of the defendants have made 
payments into the registry of the Court of sums due producers if 
the amended order of the Administrator is approved. For the reason 
set forth above, we find that defendants are entitled to injunctive 
relief against plaintiffs: Pevely Dairy Company, Quality Dairy 
Company, St. Louis Dairy Company, Biermann’s Dairy, Inc., Chap- 
man Ice Cream Company, Clover Leaf Dairy Company, Golden 
Rod Dairy Company, Knackstedt Farm Dairy Company, Raskas 
Dairy Company, St. Charles Dairy Company, Valley Farm Dairy 
Company, and Bailey Farm Dairy Company, that they be enjoined 
from non-compliance with the amended order, and directed to com- 
ply with its provisions and to make payments to producers accord- 
ingly, payments to be made effective for each delivery period since 
January 1, 1944. Findings of fact and conclusions of law and judg- 
ment in accordance herewith will be submitted. 
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es cata es A.D. 
CEASE AND DESIST No. 
Violation of Act 
Collecting commission charge from buyer on same transac- 


tion 1138 


Depositing customers’ remittances in personal bank account- 1138 


tngaging in operations either as dealer or market agency for 
which respondent has not registered 1138 


Making use of funds so as will endanger prompt accounting to 
persons having interest in them 1138 


Rendering accounts of purchase which fail to explain re- 
spondent’s interest in transaction 


Respondents, a market agency, are ordered to cease and desist 
from purchasing of livestock on order for various coun- 
try buyers and collecting for them on the basis of higher 
prices in addition to buying commissions, selling livestock 
consigned to them for sale on commission, to themselves, 
using fictitious names for accounts carried in their rec- 
ords, and failing to show the names of persons from 
whom cattle were purchased 


Respondent, a market agency, is ordered to deposit customers’ 
funds in a separate bank account and withdraw them only 
for authorized purposes, and to keep records clearly show- 
ing the handling of the funds in accordance with this 
order and the regulations under the Act, but in view of 
respondent’s willingness to restore his accounts to ac- 
ceptable condition, and since respondents registration has 
been amended so as to provide full authority for all his 
present operations, suspension does not appear to be 
necessary, and a ceaSe and desist order consented to by 
respondent and recommended by complainant should be 
issued 


Respondent, a registered market agency, is ordered to deposit 
customers’ funds in a separate bank account and withdraw 
them only for authorized purposes, to charge only such 
commissions as are prescribed in his filed tariff, to report 
fully and correctly to his customers, and to keep records 
reflecting all transactions in his business, but as alleged 
overcharging of customers appeared to be unintentional 
and did not deceive or defraud, as two other registrants 
at the same stockyard were not suspended, and as the ex- 
aminer recommended only a cease and desist order, sus- 
pension of registration is not ordered 
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CEASE AND Desist—Continued 
Violation of Act—Continued 
Selling livestock at markup of purchase price__--_------~- 








Using shippers’ and commission firms’ proceeds for personal 





PRINCIPAL AND AGENT 
Market Agency as Agent for Shipper 

Market agency selling livestock on commission acts as agent 

for shipper, and it is such agent’s duty to report fully to 

THO: WRINCIBAD o cninnnsnnea nance gen pbas cen ncelewte wena 










RATES AND CHARGES 
Coop Rental Charge 

From an examination of the respondents’ petitions request- 
ing that the temporary rates prescribed in the order of Au- 
gust 10 be made permanent, and the financial data sub- 
mitted therewith, together with letters submitted by live 
poultry commission merchants and dealers, it appears that 
a temporary rate for coop rental of 75 cents per coop 
would be reasonable pending the holding of a hearing and 
the fixing of a permanent reasonable rate. This order 
shall not become effective unless respondents agree to 
submit monthly a report showing their income and ex- 
penses and the number of coops rented during the period 
the 76-.cent: rate is. im. effect. 200602 - 522 a snccscs 






















Provisions of Prior Order Continued 

Pursuant to the request of respondent and the recommenda- 
tion of the Production and Marketing Administration, the 
provisions of the order of July 31, 1945, are continued 
in effect until March 15, 1946, including a suspension of 
the basic rate orders issued in 1934, 1936, and 1958___-_- 










REGISTRATION 
Suspension of, when 







WNeeeieaty 55 oe es 





SUPPLEMENTAL ORDER 
Cate Cental CRNCO wide cccecse sacs ee ee- closeness onsen 






Provisions of prior order relating to rates and charges con- 
SD ones sacteck se esac e ty eebaenn oe menee 






SUSPENSION OF REGISTRATION 
Modification of 
In the light of the court’s suggestion, and in view of the con- 
siderations pointed out by the court, it is concluded that 
the period of suspension of respondent’s registration shall 
be reduced from one year to thirty days_---_---- }E41:- 17; 3942 18 










UNREASONABLE AND UNFAIR PRACTICE 
Use by market agency of funds collected by it for livestock sold 
for Shippote as Comsititing =... es ote cewcass 
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e 


VIOLATION OF ACT 


Incorrectly reporting to customers 


Making excessive charges for services 


Using funds received for customers for unauthorized purposes__ 1137 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 


ASSIGNMENT OF CAUSE OF ACTION 
Insufficient proof of 


BANKRUPTCY 
Revocation of License 
Filing of a petition in bankruptcy does not operate to prevent 
the revocation of a license in a subsequent proceeding 
where the cause for revocation accrued prior to the 
filing of such petition ------- Wi mce es alates sas 


CONSENT ORDER 
Revocation of license 


COUNTERCOMPLAINT 
Dismissal of 


DAMAGES 
Insufficient proof of 


Right to, extinguished by exercise of dominion over com- 
modity 


DISMISSAL 
Lack of Sufficient Evidence to Establish Sale 

Where complainant for himself and on behalf of other 
growers delivered several carloads of rhubarb to re- 
spondents and complainant alleged a sale thereof to re- 
spondents, whereas respondents contended that they re- 
ceived and resold the rhubarb for complainant’s account 
as commission merchants, it is held that complainant 
failed to establish a sale of the rhubarb to respondents; 
and since respondents accounted to complainant on the 
basis of net proceeds received on resales, the complaint 
is dismissed 


Lawful Rejection 
Where complainant sold respondent a carload of grade U. S. 
No. 1 grapes which respondent rejected claiming that they 
were not in suitable shipping condition for export to 
South America, and respondent counterclaimed for dam- 
ages, and the evidence showed an average of 5 percent 
decay at intended reshipping point, at which point it was 
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A.D. 
No. 


DisMiIssAL—Continued 
Lawful Rejection—Continued 
found that the containers were not So loaded in the car as 
to permit proper circulation of cold air from the bunkers, 
it is held: (1) the grapes were not properly loaded; (2) 
respondent’s rejection thereof was not without reasonable 
cause; and (3) there was insufficient proof of damages 
sustained by respondent; therefore, the complaint and 
counterclaim should be dismissed 


Where complainant sold respondent a carload of oranges 
“subject buyer’s approval on arrival’ which respondent 
rejected because they were “too irregular, poor in color, 
scarred and some decay,” although they graded U. S. No. 
1 at destination, it is held: (1) complainant failed to estab- 
lish by a preponderance of evidence that the oranges met 
the special agreement quoted, and (2) respondent’s re- 
jection was not arbitrary and without reasonable cause 
in view of respondent’s assigned reasons for the rejection_ 


Necessity for Dumping Produce Not Proved 
Where complainant’s alleged assignor agreed to purchase 
but thereafter rejected a shipment of potatoes, paid the 
freight and other expenses in an effort to sell them for 


respondent, and being unable to sell caused the ship- 
ment to be dumped, his complaint against respondent 
is dismissed because of insufficient proof of assignment to 
him of the alleged assignor’s cause of action, and for lack 
of convincing proof of necessity for dumping the potatoes- 


Right to Damages Extinguished by Exercise of Dominion over 

Commodity 
Where complainant purchased a carload of onions from re- 
spondent at a price delivered at a designated designation 
and were warranted to grade U.S. No.1, but, according to 
the railroad inspector (there being no Federal Inspector 
available at delivery point), were affected by decay aver- 
aging 9 percent, and railroad failed to divert as directed 
by respondent but held the shipment at complainant’s re- 
quest, it is held that complainant's exercise of dominion 
over the shipment preventing respondent’s diversion 
thereof extinguished any right of complainant to recover 
damages from respondent based on the failure to deliver 
in accordance with contract 
EVIDENCE 
Failure to establish by preponderance of, commodity met spe- 
cial agreement 

Insufficient proof of assignment of cause of action 

Insufficient proof of damages 

Lack of convincing proof of necessity for dumping produce____ 1146 

Lack of sufficient evidence to establish sale 


Page 
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EXERCISE OF DOMINION OVER COMMODITY 
3uyer’s right to damages against seller extinguished by 


LACK OF SUITABLE SHIPPING CONDITION 
Lawful rejection 


LICENSES 
Revocation of 
Consent order issued revoking respondent's license for the 
admitted failure of respondent truly and correctly to 
account and make full payment promptly to shippers in 
a number of transactions 


PARTNERSHIP 
Liability of Former Partner 
Where partnership is dissolved, a partner who has with- 
drawn is not liable in transaction occurring after the 
dissolution 


REPARATION 
Failure to Pay Balance of Purchase Price 
Respondent’s failure to pay the total amount of the pur- 
chase price agreed upon in the contract of sale entitles 
the complainant to an award of reparation for the un- 
paid balance of the purchase price of one carload of 


apples 


REPARATION FOR- 
HRIRNCO. OF PUPCRAEE ICE 2050. once bu dese cs sscadaacebeeua 


SALES 
Lack of sufficient evidence to establish__-- 


VIOLATION OF ACT 
Failure to pay— 
balance of purchase price —- 
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ADMINISTRATIVE LAW 
Discretion of Administrator 
Under the act administrator has wide discretion in devising 
regional marketing plans, classifications and formulas for 
making such classifications effective, and courts are slow to 
intrude on administrator’s exercise of discretion, 61 F. Supp. 
209 
Finality of Administrative Findings 
Findings of administrator, if supported by substantial evidence, 
may not be disturbed by the Court, even though upon a con- 
sideration of all the evidence the court may reach a differ- 
ent conclusion, 61 F. Supp. 209 
AGRICULTURAL ADJUSTMENT ACT 
Validity of Amendment of 
Agricultural Adjustment Act as amended by Agricultural Mar- 
keting Agreement Act relating to milk is valid, 61 F. Supp. 209 
BUTTER DIFFERENTIAL 
Act as Authorizing 
Under the act butter differential in milk order for St. Louis mar- 
keting area is authorized, 61 F. Supp. 209____--_---- 
CLASSIFICATION OF MILK 
Validity of 
Milk order classifying milk upon basis of use into Class I, in- 
cluding all milk, the utilization of which is not established 
as Class II milk, and Class II, consisting of all milk used or 


disposed of in any form other than as milk and fixing mini- 


mum price for each class is valid under act, 61 F. Supp. 209 _- 
COMPUTATION OF MILK PRICES 
Elimination of Certain Milk from 
In fixing the price to be paid producers administrator may elimi- 
nate from computation all milk except that of producers, for 
the prices to be paid are those to be paid for producers’ milk 
not those for imported milk or ungraded milk, 61 F. Supp. 209_ 
CONSTITUTIONAL LAW 
Commerce 
Milk order providing that milk handler using part of milk for 
Class I and part for Class II purposes must allocate local pro- 
milk to Class I usage up to 95 percent of handlers’ 
Class I use prior to allocation of imported or ungraded milk 


ducers’ 
for such use is not violative of constitutional provisions re- 
quiring uniformity of imposts and providing that no prefer- 
ence shall be given by any regulation of commerce or revenue 
to ports of one state over those of another, 61 F. Supp. 209_- 
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CoNSTITUTIONAIL LAw—Continued Page 
Presumption of Existence of Facts 


Presumption of existence of facts justifying specific exercises of 
authority delegated to Secretary with regard to milk attaches 
to milk order, 61 F. Supp. 209 
Courts 
Scope of Review of Secretary's Findings 
Federal District Court’s power to review milk order is limited to 
a determination of whether findings by Secretary or admin- 
istrator are in accordance with law, 61 F. Supp. 209 
ECONOMIC STABILIZATION DIRECTOR 
Approval of Administrator’s Milk Order 
Under Emergency Price Control Act and Executive Order promul- 
gated thereunder, if applicable to milk order pertaining to 
minimum prices, promulgated by War Food Administrator act- 
ing under other Executive Order in lieu of Secretary of Agri- 
culture, approval of administrator’s milk order by Economic 
Stabilization Director satisfied the requirements of the former 
Executive Order, 61 F. Supp. 209 
EFFECTIVE DATE OF ORDER 
Refusal of Administrator to Defer 
Refusal of administrator to defer effective date of amended order 


until relief against low ceiling prices could be secured by milk 
handlers of Office of Price Administrator was not error, 61 F. 
Supp. 209 


Time Order Is Issued 
Effective date of amended order was not delayed until petition 
by milk handlers for modification of the order or exemption 
was ruled upon but became effective from time order was is- 
sued, 61 F. Supp. 209 
EVIDENCE 
Burden of Showing by Handler of Class II Utilization 
Milk order providing that all milk will be placed in Class I unless 
proof be furnished by handler of its use in Class II is not 
unreasonable, 61 F. Supp. 209 
Burden of Showing Invalidity of Order 
Complainant has burden of showing illegality of order, 61 
Supp. 209 
FINDINGS AND CONCLUSIONS 
When not Required 
Findings and conclusions were not required in connection with 
ruling on plaintiff milk handlers’ exceptions where they par- 
ticipated in promulgation hearing and filed exceptions to pro- 
posed amendments to marketing agreement and order as 
amended, 61 F. Supp. 209 


IMPORTED AND UNGRADED MILK 
Fixing of Minimum Prices for, Unauthorized by Act 
Act does not authorize the fixing of minimum prices in a market- 
ing area for imported and ungraded milk, 61 F. Supp. 209_--- 
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INJUNCTION 
Refusal by Handlers to Comply with Provisions of Order 
War Food Administrator and the Secretary of Agriculture were 

entitled to an injunction against milk handlers in the St. 
Louis area who refused to pay producers for milk purchased 
at minimum prices set forth in amended milk order govern- 
ing such area, directing such handlers to comply with provi- 
sions of the order and to make payments to producers accord- 
ingly, 61 F. Supp. 209 


MILK PROVISIONS OF AcT 
Object of 
The object of milk provisions of act is to stabilize marketing of 
milk so as to assure adequate prices to producers, to insure a 
sufficient quantity of pure and wholesome milk, and be in pub- 
lic interest, 61 F. Supp. 209 


ORAL ARGUMENT 
Denial of 


Record of proceeding before administrator with reference to pro- 
mulgation of amended milk order and proceedings for modifi- 
cation of such order did not disclose a denial of due process 
notwithstanding that at one stage of proceeding oral argu- 
ment was not permitted, 61 F. Supp. 209_.............-..-<. 


OrDER No. 3 (St. Louis, Mrssourr) 
Class I Milk 
Utilization of Local Producers’ Milk for 


Provisions of milk order requiring utilization of local pro- 
ducers’ milk for Class I purposes prior to use of imported 
milk or ungraded milk for such purpose is not invalid as 
arbitrary or capricious, as beyond the power of the admin- 
istrator, as not uniform, or as violative of the act, 61 
F. Supp. 209 


Classification of Milk 


St. Louis milk order providing that, when handler imports milk 
or purchases ungraded milk which he commingles with milk 
purchased from producers in marketing area, using part of 
milk for Class I and part for Class II purposes, handler must 
allocate producers’ milk to Class I usage up to 95 percent of 
handlers’ actual Class I use prior to allocation of imported 
or ungraded milk to such use is valid, since the order does not 
require payment of Class I price for any producers’ milk that 
is not or cannot be used for Class I purposes, and such pro- 
vision is not violative of constitutional provisions requiring 
uniformity of imposts, and is not contrary to public interest 
on ground that it will tend to cause underproduction, 61 F. 
Supp. 209 
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Imported Milk 
Validity of Provision Limiting Marketing of 
Milk order which limits the marketing of imported milk is 

valid since order does not prohibit marketing of imported 

milk and does not limit marketing of milk products, 61 F. 

Supp. 209 , 


PROMULGATION HEARING 
evidence as to Increase in Ceiling Prices 
. Evidence that milk handlers were entitled to an increase in their 
ceiling prices as fixed by ceiling prices officially imposed was 
inadmissible at promulgation hearing since administrator 
could not have granted relief, 61 F. Supp. 209_---__---------- 


Evidence as to Increase in Prices 
Evidence that effect of order was to grant general increase in 
prices should have been presented at promulgation hearing 
rather than on hearing on petition to modify order after its 
promulgation, 61 F. Supp. 209 


RULES AND REGULATIONS 
Validity of 
Administrator has authority to prevent by regulation practices 


of handlers which otherwise would render prices to producers 
inoperative in fact, 61 F. Supp. 209 


STABILIZATION AcT 
Milk Order not Violative of 
Milk order applicable to St. Louis Marketing area is not violative 
of the Stabilization Act; 61 ¥F. Supp. 309... ...~.sccesesccccce 


STATUTES 
Weight Given Departmental Interpretation 
Departmental interpretation of a ‘statute is entitled to some 


weight, 61 F. Supp. 209 


UNIFORMITY OF PRICE 
As Test Whether Milk Order Is Within Perview of Act 
The test of whether a milk order is within limits of act is whether 
classification is according to use and price fixed results in 
payments to producers for their milk which are uniform as to 
all handlers and are such as administrator determines to 
meet other requirements of act, 61 F. Supp. 209_--_----_----_- 


WorDS AND PHRASES 
Meaning of word “limit”? as used in act in case of milk, 61 F. Supp. 








